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PART I—FINANCIAL INFORMATION

Item 1. Financial Statements.
Claros Mortgage Trust, Inc.

Consolidated Balance Sheets
(unaudited, in thousands, except share data)

 
    March 31, 2023     December 31, 2022  
Assets            
Cash and cash equivalents   $ 426,503     $ 306,456  
Restricted cash     39,598       41,703  
Loan principal payments held by servicer     912       -  
Loans receivable held-for-investment     7,610,620       7,489,074  
Less: current expected credit loss reserve     (127,626 )     (128,647 )
Loans receivable held-for-investment, net     7,482,994       7,360,427  
Equity method investment     43,443       41,880  
Real estate owned, net     399,807       401,189  
Other assets     91,163       89,858  
Total assets   $ 8,484,420     $ 8,241,513  
            
Liabilities and Equity            
Repurchase agreements   $ 4,112,004     $ 3,966,859  
Term participation facility     340,154       257,531  
Loan participations sold, net     263,940       263,798  
Notes payable, net     176,710       149,521  
Secured term loan, net     736,190       736,853  
Debt related to real estate owned, net     289,520       289,389  
Other liabilities     58,130       59,223  
Dividends payable     52,404       52,001  
Management fee payable - affiliate     9,656       9,867  
Incentive fee payable - affiliate     1,558       -  
Total liabilities     6,040,266       5,785,042  
            
Commitments and contingencies - Note 14            
            
Equity            
Common stock, $0.01 par value, 500,000,000 shares authorized, 140,055,714 shares
  issued and 138,376,144 shares outstanding at March 31, 2023 and December 31,
  2022, respectively     1,400       1,400  
Additional paid-in capital     2,715,725       2,712,316  
Accumulated deficit     (272,971 )     (257,245 )
Total equity     2,444,154       2,456,471  
Total liabilities and equity   $ 8,484,420     $ 8,241,513  

 
The accompanying notes are an integral part of these consolidated financial statements.
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Claros Mortgage Trust, Inc.

Consolidated Statements of Operations
(unaudited, in thousands, except share and per share data)

 
    Three Months Ended  
    March 31, 2023     March 31, 2022  
Revenue            
Interest and related income   $ 164,166     $ 90,694  
Less: interest and related expense     106,027       39,580  

Net interest income     58,139       51,114  
Revenue from real estate owned     10,963       6,813  

Total revenue     69,102       57,927  
             

Expenses            
Management fees - affiliate     9,656       9,807  
Incentive fees - affiliate     1,558       -  
General and administrative expenses     4,923       4,343  
Stock-based compensation expense     3,366       -  
Real estate owned:            
Operating expenses     10,000       7,780  
Interest expense     5,444       2,584  
Depreciation     2,058       1,940  

Total expenses     37,005       26,454  
             

Proceeds from interest rate cap     1,183       -  
Unrealized loss on interest rate cap     (1,404 )     -  
Income from equity method investment     1,563       -  
Reversal of (provision for) current expected credit loss reserve     3,239       (2,102 )
             
Net income     36,678       29,371  
Net loss attributable to non-controlling interests     -       (41 )
Net income attributable to common stock   $ 36,678     $ 29,412  
             
Net income per share of common stock:            
Basic and diluted   $ 0.26     $ 0.21  
Weighted-average shares of common stock outstanding:            
Basic and diluted     138,385,810       139,712,501  
 

The accompanying notes are an integral part of these consolidated financial statements.
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Claros Mortgage Trust, Inc.

Consolidated Statements of Changes in Equity
(unaudited, in thousands, except share data)

 
    Common Stock           Additional                    

    Shares     Par Value    
Repurchased 

Shares    
Paid-In 
Capital    

Accumulated 
Deficit     Total Equity        

Balance at December 31, 2022     140,055,714     $ 1,400       (1,679,570 )   $ 2,712,316     $ (257,245 )   $ 2,456,471        
Stock-based compensation expense     -       -       -       3,409       -       3,409        
Dividends declared     -       -       -       -       (52,404 )     (52,404 )      
Net income     -       -       -       -       36,678       36,678        
Balance at March 31, 2023     140,055,714     $ 1,400       (1,679,570 )   $ 2,715,725     $ (272,971 )   $ 2,444,154        
                                           
    Common Stock           Additional           Non-        

    Shares     Par Value    
Repurchased 

Shares    
Paid-In 
Capital    

Accumulated 
Deficit    

controlling 
Interests     Total Equity  

Balance at December 31, 2021     140,055,714     $ 1,400       (215,626 )   $ 2,726,190     $ (160,959 )   $ 37,636     $ 2,604,267  
Repurchased Shares     -       -       (186,289 )     (3,179 )     -       -       (3,179 )
Contributions from non-controlling interests     -       -       -       -       -       539       539  
Offering costs     -       -       -       (30 )     -       -       (30 )
Dividends declared     -       -       -       -       (51,672 )     -       (51,672 )
Net income (loss)     -       -       -       -       29,412       (41 )     29,371  
Balance at March 31, 2022     140,055,714     $ 1,400       (401,915 )   $ 2,722,981     $ (183,219 )   $ 38,134     $ 2,579,296  

 
The accompanying notes are an integral part of these consolidated financial statements.
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Claros Mortgage Trust, Inc.

Consolidated Statements of Cash Flows
(unaudited, in thousands)

 
    Three Months Ended  
    March 31, 2023     March 31, 2022  
Cash flows from operating activities            
Net income   $ 36,678     $ 29,371  
Adjustments to reconcile net income to net cash provided by operating activities:            

Accretion of origination fees on loans receivable     (5,247 )     (4,304 )
Accretion of origination fees on interests in loans receivable     -       (204 )
Amortization of deferred financing costs     5,967       4,632  
Non-cash stock-based compensation expense     3,409       -  
Depreciation on real estate owned     2,058       1,940  
Unrealized loss on interest rate cap     1,404       -  
Income from equity method investment     (1,563 )     -  
Non-cash advances on loans receivable in lieu of interest     (22,376 )     (13,507 )
Non-cash advances on interests in loans receivable in lieu of interest     -       (2,427 )
Non-cash advances on secured financings in lieu of interest     478       -  
Repayment of non-cash advances on loans receivable in lieu of interest     2,114       10,745  
Repayment of non-cash advances on interests in loans receivable in lieu of interest     -       1,834  
(Reversal of) provision for current expected credit loss reserve     (3,239 )     2,102  

Changes in operating assets and liabilities:            
Other assets     (2,648 )     (8,170 )
Other liabilities     1,125       784  
Management fee payable - affiliate     (211 )     (176 )
Incentive fee payable - affiliate     1,558       -  
Net cash provided by operating activities     19,507       22,620  
             

Cash flows from investing activities            
Loan originations, acquisitions and advances, net of fees     (305,658 )     (782,806 )
Advances of interests in loans receivable     -       (14,653 )
Repayments of loans receivable     207,761       302,437  
Repayments of interests in loans receivable     -       23,971  
Extension and exit fees received from loans receivable     948       1,095  
Extension and exit fees received from interests in loans receivable     -       65  
Reserves and deposits held for loans receivable     -       13,303  
Capital expenditures on real estate owned     (676 )     -  

Net cash used in investing activities     (97,625 )     (456,588 )
 

The accompanying notes are an integral part of these consolidated financial statements.
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Claros Mortgage Trust, Inc.

Consolidated Statements of Cash Flows
(unaudited, in thousands)

 

    Three Months Ended  
    March 31, 2023     March 31, 2022  
Cash flows from financing activities            
Repurchase of common stock     -       (3,179 )
Contributions from non-controlling interests     -       539  
Offering costs     -       (300 )
Dividends paid     (52,001 )     (51,741 )
Proceeds from secured financings     603,173       999,441  
Payment of deferred financing costs     (4,215 )     (4,928 )
Repayments of secured financings     (348,990 )     (370,953 )
Repayments of secured term loan     (1,907 )     (1,907 )

Net cash provided by financing activities     196,060       566,972  
Net increase in cash, cash equivalents and restricted cash     117,942       133,004  
Cash, cash equivalents and restricted cash, beginning of period     348,159       334,136  
Cash, cash equivalents and restricted cash, end of period   $ 466,101     $ 467,140  
             
Cash and cash equivalents, end of period   $ 426,503     $ 444,001  
Restricted cash, end of period     39,598       23,139  
Cash, cash equivalents and restricted cash, end of period   $ 466,101     $ 467,140  
             
Supplemental disclosure of cash flow information:            
Cash paid for interest   $ 102,755     $ 36,167  
Supplemental disclosure of non-cash investing and financing activities:            
Dividends accrued   $ 52,404     $ 51,672  
Loan principal payments held by servicer   $ 912     $ 9,999  
Accrued deferred financing costs   $ 3,750     $ 6,250  

The accompanying notes are an integral part of these consolidated financial statements.
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Claros Mortgage Trust, Inc.

Notes to Consolidated Financial Statements
(unaudited)

Note 1.  Organization

Claros Mortgage Trust, Inc. (referred to throughout this report as the “Company,” “we”, “us” and “our”) is a Maryland 
Corporation formed on April 29, 2015 for the purpose of creating a diversified portfolio of income-producing loans collateralized by 
institutional quality commercial real estate. We commenced operations on August 25, 2015 (“Commencement of Operations”) and 
generally conduct our business through wholly-owned subsidiaries. Unless the context requires otherwise, any references to the 
Company refers to the Company and its consolidated subsidiaries.  The Company is traded on the New York Stock Exchange, or 
NYSE, under the symbol “CMTG”.

We elected and intend to maintain our qualification to be taxed as a real estate investment trust (“REIT”) under the requirements 
of the Internal Revenue Code of 1986, as amended (the "Internal Revenue Code"), for U.S. federal income tax purposes. As such, we 
generally are not subject to U.S. federal income tax on that portion of our income that we distribute to stockholders. See Note 13 – 
Income Taxes regarding taxes applicable to the Company.

We are externally managed by Claros REIT Management LP (the “Manager”), our affiliate, through a management agreement 
(the "Management Agreement") pursuant to which the Manager provides a management team and other professionals who are 
responsible for implementing our business strategy, subject to the supervision of our board of directors (the "Board"). In exchange for 
its services, the Manager is entitled to management fees and incentive fees. See Note 11 – Related Party Transactions regarding the 
Management Agreement.
 
Note 2.  Summary of Significant Accounting Policies

Basis of Presentation and Principles of Consolidation

The accompanying consolidated financial statements have been prepared in accordance with accounting principles generally 
accepted in the United States of America (“GAAP”).

These unaudited consolidated financial statements have been prepared in accordance with the instructions to Form 10-Q and 
should be read in conjunction with the consolidated financial statements and notes thereto included in our Annual Report on Form 10-
K for the year ended December 31, 2022, as filed with the Securities and Exchange Commission.  In the opinion of management, all 
adjustments (consisting only of normal recurring adjustments) necessary for a fair statement of our financial position, results of 
operations and cash flows have been included.  Our results of operations for the three months ended March 31, 2023 are not 
necessarily indicative of the results to be expected for the full year or any other future period.

We consolidate all entities that are controlled either through majority ownership or voting rights. We also identify entities for 
which control is achieved through means other than through voting rights (a variable interest entity or "VIE") using the analysis as set 
forth in Accounting Standards Codification ("ASC") 810, Consolidation of Variable Interest Entities, and determine when and which 
variable interest holder, if any, should consolidate the VIE.  We have no consolidated variable interest entities as of March 31, 2023 
and December 31, 2022.  All significant intercompany transactions and balances have been eliminated in consolidation.

Use of Estimates

The preparation of financial statements in conformity with GAAP requires us to make estimates and assumptions that affect the 
reported amounts of assets and liabilities and disclosure of contingent assets and liabilities as of the date of the consolidated financial 
statements and the reported amounts of revenue and expenses during the reporting period. Actual results could differ from those 
estimates. Estimates that are particularly susceptible to our judgment include, but are not limited to, the adequacy of current expected 
credit loss reserve and impairment of certain assets.

Risks and Uncertainties

In the normal course of business, we primarily encounter two significant types of economic risk: credit and market. Credit risk is 
the risk of default on our loans receivable that results from a borrower's or counterparty's inability or unwillingness to make 
contractually required payments. Market risk reflects changes in the value of the loans receivable due to changes in interest rates, 
spreads or other market factors, including risks that impact the value of the collateral underlying our loans. We believe that the 
carrying values of our 
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loans receivable are reasonable taking into consideration these risks along with estimated financings, collateral values and other 
information.

Current Expected Credit Losses 

The current expected credit loss (“CECL”) reserve required under ASU 2016-13 “Financial Instruments – Credit Losses – 
Measurement of Credit Losses on Financial Instruments (Topic 326)” (“ASU 2016-13”), reflects our current estimate of potential 
credit losses related to our loan portfolio.  Changes to the CECL reserve are recognized through a provision for or reversal of current 
expected credit loss reserve on our consolidated statements of operations.  ASU 2016-13 specifies the reserve should be based on 
relevant information about past events, including historical loss experience, current portfolio, market conditions and reasonable and 
supportable macroeconomic forecasts for the duration of each loan.

General CECL Reserve

Our loans are typically collateralized by real estate, or in the case of mezzanine loans, by an equity interest in an entity that owns 
real estate. We consider key credit quality indicators in underwriting loans and estimating credit losses, including, but not limited to: 
the capitalization of borrowers and sponsors; the expertise of the borrowers and sponsors in a particular real estate sector and 
geographic market; collateral type; geographic region; use and occupancy of the property; property market value; loan-to-value 
(“LTV”) ratio; loan amount and lien position; our risk rating for the same and similar loans; and prior experience with the borrower 
and sponsor.  This information is used to assess the financial and operating capability, experience and profitability of the 
borrower/sponsor.  Ultimate repayment of our loans is sensitive to interest rate changes, general economic conditions, liquidity, LTV 
ratio, existence of a liquid investment sales market for commercial properties, and availability of replacement financing.

We regularly evaluate on a loan-by-loan basis, the extent and impact of any credit deterioration associated with the performance 
and/or value of the underlying collateral property, the financial and operating capability of the borrower/sponsor, the financial strength 
of loan guarantors, if any, and the overall economic environment, real estate sector, and geographic sub-market in which the borrower 
operates, at least quarterly.  Such analyses are completed and reviewed by asset management personnel and evaluated by senior 
management, utilizing various data sources, including, to the extent available (i) periodic financial data such as property occupancy, 
tenant profile, rental rates, operating expenses, the borrower’s exit plan, and capitalization and discount rates, (ii) site inspections, (iii) 
sales and financing comparables, (iv) current credit spreads for refinancing and (v) other market data.

We arrive at our general CECL reserve using the Weighted Average Remaining Maturity, or WARM method, which is an 
acceptable loss-rate method for estimating CECL reserves by the Financial Accounting Standards Board ("FASB").  The application of 
the WARM method to estimate a general CECL reserve requires judgment, including the appropriate historical loan loss reference 
data, the expected timing and amount of future loan fundings and repayments, the current credit quality of our portfolio, and our 
expectations of performance and market conditions over the relevant time period.  

The WARM method requires us to reference historical loan loss data from a comparable data set and apply such loss rate to each 
of our loans over their expected remaining term, taking into consideration expected economic conditions over the forecasted 
timeframe.  Our general CECL reserve reflects our forecast of the current and future macroeconomic conditions that may impact the 
performance of the commercial real estate assets securing our loans and the borrower's ultimate ability to repay.  These estimates 
include unemployment rates, price indices for commercial properties, and market liquidity, all of which may influence the likelihood 
and magnitude of potential credit losses for our loans during their anticipated term.  Additionally, further adjustments may be made 
based upon loan positions senior to ours, the risk rating of a loan, whether a loan is a construction loan, or the economic conditions 
specific to the property type of a loan's underlying collateral.

To estimate an annual historical loss rate, we obtained historical loss rate data for loans most comparable to our loan portfolio 
from a commercial mortgage-backed securities database licensed by a third party, Trepp, LLC, which contains historical loss rates 
from January 1, 1999 through March 31, 2023.  

When evaluating the current and future macroeconomic environment, we consider the aforementioned macroeconomic factors.    
Historical data for each metric is compared to historical commercial real estate loan losses in order to determine the relationship 
between the two variables.  We use projections of each macroeconomic factor, obtained from a third party, to approximate the impact 
the macroeconomic outlook may have on our loss rate.  Selections of these economic forecasts require judgement about future events 
that, while based on the information available to us as of the balance sheet date, are ultimately unknowable with certainty, and the 
actual economic conditions could vary significantly from the estimates we made.  Following a reasonable and supportable forecast 
period, we use a straight-line method of reverting to the historical loss rate.  Additionally, we assess the obligation to extend credit 
through our unfunded loan commitments over each loan’s contractual period, adjusted for projected fundings from interest reserves if 
applicable, 
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which is considered in the estimate of the general CECL reserve.  For both the funded and unfunded portions of our loans, we consider 
our internal risk rating of each loan as the primary credit quality indicator underlying our assessment.

We evaluate the credit quality of each of our loans receivable on an individual basis and assign a risk rating at least quarterly. 
We have developed a loan grading system for all of our outstanding loans receivable that are collateralized directly or indirectly by 
real estate. Grading criteria include as-is or as-stabilized debt yield, term of loan, property type, property or collateral location, loan 
type and other more subjective variables that include as-is or as-stabilized collateral value, market conditions, industry conditions and 
sponsor’s financial stability. We utilize the grading system to determine each loan’s risk of loss and to provide a determination as to 
whether an individual loan is impaired and whether a specific CECL reserve is necessary. Based on a 5-point scale, the loans are 
graded “1” through “5,” from less risk to greater risk, which gradings are defined as follows: 

1. Very Low Risk 
2. Low Risk 
3. Medium Risk 
4. High Risk/Potential for Loss: A loan that has a risk of realizing a principal loss 
5. Impaired/Loss Likely: A loan that has a very high risk of realizing a principal loss or has otherwise incurred a 

principal loss

Specific CECL Reserve

In certain circumstances we may determine that a loan is no longer suited for the WARM method due to its unique risk 
characteristics, where we have deemed the borrower/sponsor to be experiencing financial difficulty and the repayment of the loan’s 
principal is collateral-dependent.  We may instead elect to employ different methods to estimate loan losses that also conform to ASU 
2016-13 and related guidance.  For such loan we would separately measure the specific reserve for each loan by using the fair value of 
the loan's collateral.  If the fair value of the collateral is less than the carrying value of the loan, an asset-specific reserve is created as a 
component of our overall current expected credit loss reserve. Specific reserves are equal to the excess of a loan’s carrying value to the 
fair value of the collateral, less estimated costs to sell, if recovery of our investment is expected from the sale of the collateral.  

If we have determined that a loan or a portion of a loan is uncollectible, we will write off such portion of the loan through an 
adjustment to our current expected credit loss reserve. Significant judgment is required in determining impairment and in estimating 
the resulting credit loss reserve, and actual losses, if any, could materially differ from those estimates.

For additional information on our General and Specific CECL Reserve please refer to Note 3—"Loans Portfolio—Current 
Expected Credit Losses”.

Real Estate Owned (and Related Debt)

We may assume legal title or physical possession of the underlying collateral of a defaulted loan through foreclosure. If we 
intend to hold, operate or develop the property for a period of at least 12 months, the asset is classified as real estate owned, net.  If we 
intend to market a property for sale in the near subsequent term, the asset is classified as real estate held for sale.  Real estate owned is 
initially recorded at estimated fair value and is subsequently presented net of accumulated depreciation.  Depreciation is computed 
using a straight-line method over estimated useful lives ranging from 5 to 40 years.

Real estate assets are evaluated for indicators of impairment on a quarterly basis. Factors that we may consider in our 
impairment analysis include, among others: (1) significant underperformance relative to historical or anticipated operating results; (2) 
significant negative industry or economic trends; (3) costs necessary to extend the life or improve the real estate asset; (4) significant 
increase in competition; and (5) ability to hold and dispose of the real estate asset in the ordinary course of business. A real estate asset 
is considered impaired when the sum of estimated future undiscounted cash flows expected to be generated by the real estate asset 
over the estimated remaining holding period is less than the carrying amount of such real estate asset. Cash flows include operating 
cash flows and anticipated capital proceeds generated by the real estate asset. If the sum of such estimated cash flows is less than the 
carrying amount of the real estate asset, an impairment charge is recorded equal to the excess of the carrying value of the real estate 
asset over the fair value. When determining the fair value of a real estate asset, we make certain assumptions including, but not limited 
to, consideration of projected operating cash flows, comparable selling prices and projected cash flows from the eventual disposition 
of the real estate asset based upon our estimate of a capitalization rate and discount rate. There were no impairments of our real estate 
assets as of March 31, 2023.

Debt assumed in an acquisition/foreclosure of real estate is recorded at its estimated fair value at the time of the acquisition and 
is subsequently presented net of unamortized deferred financing costs.  Debt related to real estate owned is non-recourse to us.
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Equity Method Investment

We account for our investments in entities in which we have the ability to significantly influence, but do not have a controlling 
interest, by using the equity method of accounting. Under the equity method for which we have not elected a fair value option, the 
investment, originally recorded at cost, is adjusted to recognize our share of earnings or losses as they occur and for additional 
contributions made or distributions received. We look at the nature of the cash distributions received to determine the proper character 
of cash flow distributions on the accompanying consolidated statement of cash flows as either returns on investment, which would be 
included in operating activities, or returns of investment, which would be included in investing activities.

At each reporting period we assess whether there are any indicators of other than temporary impairment of our equity 
investments. There were no other than temporary impairments of our equity method investment as of March 31, 2023.

Derivative Financial Instruments

In the normal course of business, we are exposed to the effect of interest rate changes and may undertake a strategy to limit 
these risks through the use of derivatives. We may use derivatives primarily to reduce the impact that increases in interest rates will 
have on our floating rate liabilities, which may consist of interest rate swaps, interest rate caps, collars, and floors.

We recognize derivatives on our consolidated balance sheets at fair value within other assets. To determine the fair value of 
derivative instruments, we use a variety of methods and assumptions that are based on market conditions as of the balance sheet date, 
such as discounted cash flows and option-pricing models.

We have not designated any derivatives as hedges to qualify for hedge accounting for financial reporting purposes and 
fluctuations in the fair value of derivatives have been recognized as unrealized gain or loss on interest rate cap in our accompanying 
consolidated statements of operations. Payments received from our counterparties in connection with our derivative are recognized on 
our consolidated statements of operations as proceeds from interest rate cap.

Revenue Recognition

Interest income from loans receivable is recorded on the accrual basis based on the unpaid principal balance and the contractual 
terms of the loans. Recognition of fees, premiums, discounts and direct costs associated with these loans is deferred until the loan is 
advanced and is then amortized or accreted into interest income over the term of the loan as an adjustment to yield using the effective 
interest method based on expected cash flows through the expected recovery period. Income accrual may be suspended for loans when 
we determine that the payment of income and/or principal is no longer probable. Once income accrual is suspended, any previously 
recognized interest income deemed uncollectible is reversed against interest income. Factors considered when making this 
determination include our assessment of the underlying collateral value, delinquency in excess of 90 days, and overall market 
conditions. While on non-accrual status, based on our estimation as to collectability of principal, loans are either accounted for on a 
cash basis, where interest income is recognized only upon actual receipt of cash, or on a cost-recovery basis, where all cash receipts 
reduce a loan's carrying value. If and when a loan is brought back into compliance with its contractual terms, and our Manager has 
determined that the borrower has demonstrated an ability and willingness to continue to make contractually required payments related 
to the loan, we resume accrual of interest.

Revenue from real estate owned represents revenue associated with the operations of hotel properties classified as real estate 
owned.  Revenue from the operations of the hotel properties is recognized when guestrooms are occupied, services have been rendered 
or fees have been earned.  Revenues are recorded net of any discounts and sales and other taxes collected from customers. Revenues 
consist of room sales, food and beverage sales and other hotel revenues.

Recent Accounting Guidance

The FASB issued ASU 2022-02, Financial Instruments – Credit Losses (Topic 326), Troubled Debt Restructurings and Vintage 
Disclosures, (“ASU 2022-02”).  The standard eliminates the recognition and measurement guidance for troubled debt restructurings 
(“TDRs”) for creditors that have adopted ASU 2016-13 Financial Instruments – Credit Losses (Topic 326), Measurement of Credit 
Losses on Financial Instruments, ("CECL").  In addition to eliminating the TDR accounting guidance, ASU 2022-02 changes existing 
disclosure requirements and introduces new disclosures related to certain modifications of instruments with borrowers experiencing 
financial difficulty.  The standard is effective for periods beginning after December 15, 2022, with early adoption permitted.  During 
the second quarter of 2022, we adopted this standard effective January 1, 2022 and the adoption did not have a material impact on our 
consolidated financial statements.

11



 

The FASB issued ASU 2019-12, Income Taxes (Topic 740), (“ASU 2019-12”).  ASU 2019-12 simplifies the accounting for 
income taxes by removing certain exceptions to the general principles in Topic 740.  ASU 2019-12 also improves the consistent 
application of, and simplifies, GAAP for other areas of Topic 740 by clarifying and amending existing guidance.  The standard is 
effective for financial statements issued for fiscal years beginning after December 15, 2021, with early adoption permitted.  We 
adopted ASU 2019-12 on January 1, 2022 and the adoption of ASU 2019-12 did not have a material impact on our consolidated 
financial statements.

Note 3.  Loans Portfolio

Loans Receivable

Our loans receivable portfolio as of March 31, 2023 was comprised of the following loans ($ in thousands, except for number of 
loans):

   

Number 
of

Loans  
Loan 

Commitment    

Unpaid 
Principal 
Balance    

Carrying
Value    

Weighted 
Average 
Spread    

Weighted 
Average 
Interest 
Rate  

Loans receivable held-for-investment:                                  
Variable:                                  
Senior loans   71   $ 9,134,655     $ 7,476,142     $ 7,371,134       + 3.91%       8.37 %
Subordinate loans   1     30,200       29,407       29,496       + 12.75%       17.61 %
   72     9,164,855       7,505,549       7,400,630       + 3.95%       8.41 %
Fixed:                                  
Senior loans   2   $ 23,813     $ 23,813     $ 24,000     N/A       8.53 %
Subordinate loans   2     125,927       125,927       125,690     N/A       8.49 %
   4     149,740       149,740       149,690             8.50 %
Total/Weighted Average   76   $ 9,314,595     $ 7,655,289     $ 7,550,320     N/A       8.41 %

General CECL reserve                     (67,326 )            

Loans receivable held-for-investment, net                 $ 7,482,994              
 

(1) Loan commitment represents principal outstanding plus remaining unfunded loan commitments.
(2) Net of specific CECL reserve of $60.3 million.
(3) The weighted average spread is expressed as a spread over the relevant floating benchmark rates. One-month LIBOR as of 

March 31, 2023 was 4.86%. One-month term Secured Overnight Financing Rate ("SOFR") as of March 31, 2023 was 4.80%.  
Weighted average is based on outstanding principal as of March 31, 2023. For loans placed on non-accrual, the spread used in 
calculating the weighted average spread is 0%.

(4) Reflects the weighted average interest rate based on the applicable floating benchmark rate (if applicable), including 
LIBOR/SOFR floors (if applicable). Weighted average is based on outstanding principal as of March 31, 2023 and includes 
loans on non-accrual status. For loans placed on non-accrual, the spread used in calculating the weighted average spread is 0%.

(5) Senior loans include senior mortgages and similar loans, including related contiguous subordinate loans (if any), and pari passu 
participations in senior mortgage loans. During the three months ended March 31, 2023, we acquired the senior mortgage for a 
subordinate loan with an unpaid principal balance of $32.9 million at December 31, 2022 and now classify the loan as senior.

Our loans receivable portfolio as of December 31, 2022 was comprised of the following loans ($ in thousands, except for 
number of loans):

   

Number 
of

Loans  
Loan 

Commitment    

Unpaid 
Principal 
Balance    

Carrying
Value    

Weighted 
Average 
Spread    

Weighted 
Average 
Interest 
Rate  

Loans receivable held-for-investment:                                  
Variable:                                  
Senior loans   71   $ 9,221,549     $ 7,327,462     $ 7,217,564       + 3.92%       8.05 %
Subordinate loans   2     63,102       61,763       61,947       + 11.55%       15.95 %
   73     9,284,651       7,389,225       7,279,511       + 3.98%       8.11 %
Fixed:                                  
Senior loans   2   $ 23,373     $ 23,373     $ 23,595     N/A       8.50 %
Subordinate loans   2     125,927       125,927       125,668     N/A       8.49 %
   4     149,300       149,300       149,263             8.49 %
Total/Weighted Average   77   $ 9,433,951     $ 7,538,525     $ 7,428,774             8.12 %

General CECL reserve                     (68,347 )            

Loans receivable held-for-investment, net                   $ 7,360,427              
 
(1) Loan commitment represents principal outstanding plus remaining unfunded loan commitments.

12

(1)  (2) (3) (4)

(5)

(5)

(1)  (2) (3) (4)

(5)

(5)



 
(2) Net of specific CECL reserve of $60.3 million.
(3) The weighted average is expressed as a spread over the relevant floating benchmark rates. One-month LIBOR and SOFR as of 

December 31, 2022 were 4.39% and 4.36%, respectively. Weighted average is based on unpaid principal balance as of 
December 31, 2022. For loans placed on non-accrual, the spread used in calculating the weighted average spread is 0%.

(4) Reflects the weighted average interest rate based on the applicable floating benchmark rate (if applicable), including 
LIBOR/SOFR floors (if applicable). Weighted average is based on unpaid principal balance as of December 31, 2022 and 
includes loans on non-accrual status. For loans placed on non-accrual, the interest rate used in calculating the weighted average 
spread is 0%.

(5) Senior loans include senior mortgages and similar loans, including related contiguous subordinate loans (if any), and pari passu 
participations in senior mortgage loans.

Activity relating to the loans receivable portfolio for the three months ended March 31, 2023  ($ in thousands):
 

    

Unpaid 
Principal 
Balance     Deferred Fees    

Specific CECL 
Reserve     Carrying Value  

Balance at December 31, 2022   $ 7,538,525     $ (49,451 )   $ (60,300 )   $ 7,428,774  
Initial funding of new loan originations and acquisitions     101,059       -       -       101,059  
Advances on existing loans     204,599       -       -       204,599  
Non-cash advances in lieu of interest     21,893       483       -       22,376  
Origination fees, extension fees and exit fees     -       (948 )     -       (948 )
Repayments of loans receivable     (208,673 )     -       -       (208,673 )
Repayments of non-cash advances in lieu of interest     (2,114 )     -       -       (2,114 )
Accretion of fees     -       5,247       -       5,247  
Balance at March 31, 2023   $ 7,655,289     $ (44,669 )   $ (60,300 )   $ 7,550,320  
General CECL reserve                     $ (67,326 )
Carrying Value                     $ 7,482,994  
 
 

(1) Balance at December 31, 2022 does not include general CECL reserve.

Through CMTG/TT Mortgage REIT LLC ("CMTG/TT"), a previously consolidated joint venture, we held a 51% interest in  
$78.5 million of subordinate loans secured by land in New York, which had been on non-accrual status since October 2021. During the 
third quarter of 2022, we directly acquired the senior position of the loan of $73.5 million and converted the whole loan from a land 
loan into a construction loan to finance the development of a hotel. The borrower simultaneously committed additional equity to the 
project. Immediately following the conversion of the loan, we own $115.3 million of total loan commitments, of which $78.5 million 
has been funded and is included in loans receivable held-for-investment on our consolidated balance sheet as of  March 31, 2023, as 
well as 51% of the remaining $78.5 million of subordinate loans held through CMTG/TT which is accounted for under the equity 
method of accounting on our consolidated financial statements. See Note 4 - Equity Method Investment for further detail. The new 
loans accrue interest at the new contractual rates.  

In the second quarter of 2022, we modified a loan with a borrower who was experiencing financial difficulties, resulting in a 
decrease in the index rate floor from 1.57% to 1.00% and modified extension requirements. In the first quarter of 2023, we further 
modified this loan to provide for a maturity extension to April 19, 2023, which was subsequently extended to May 19, 2023.  As of 
March 31, 2023, the loan had an amortized cost basis of $87.8 million and represents approximately 1.2% of total loans receivable 
held-for-investment, net. The loan is considered in determining the general CECL reserve. As of March 31, 2023, the borrower is 
current on all contractually obligated payments.
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Concentration of Risk

The following table presents our loans receivable portfolio by loan type, as well as property type and geographic location of the 
properties collateralizing these loans as of March 31, 2023 and December 31, 2022 ($ in thousands):

 
    March 31, 2023     December 31, 2022  
Loan Type   Carrying Value     Percentage     Carrying Value     Percentage  
Senior loans   $ 7,395,134       98 %  $ 7,241,159       97 %
Subordinate loans     155,186       2 %    187,615       3 %
    $ 7,550,320       100 %  $ 7,428,774       100 %
General CECL reserve   $ (67,326 )         $ (68,347 )      
    $ 7,482,994           $ 7,360,427        
                         
Property Type   Carrying Value     Percentage     Carrying Value     Percentage  
Multifamily   $ 3,012,443       40 %  $ 3,044,892       41 %
Hospitality     1,565,401       21 %    1,551,946       20 %
Office     1,104,197       15 %    1,086,018       15 %
Mixed-Use     612,346       8 %    615,599       8 %
Land     482,214       6 %    426,645       6 %
For Sale Condo     424,232       6 %    434,210       6 %
Other     349,487       4 %    269,464       4 %
   $ 7,550,320       100 %  $ 7,428,774       100 %
General CECL reserve   $ (67,326 )         $ (68,347 )      
   $ 7,482,994           $ 7,360,427        
                         
Geographic Location   Carrying Value     Percentage     Carrying Value     Percentage  
United States                        

West   $ 2,518,728      33 %  $ 2,450,710      33 %
Northeast     2,075,950      27 %    1,999,648      27 %
Southeast     1,046,378      14 %    1,008,590      14 %
Mid Atlantic     738,741       11 %    809,908       11 %
Southwest     698,955      9 %    694,887      9 %
Midwest     468,068       6 %    461,531       6 %
Other     3,500      0 %    3,500      0 %

   $ 7,550,320       100 %  $ 7,428,774       100 %
General CECL reserve   $ (67,326 )         $ (68,347 )      
   $ 7,482,994           $ 7,360,427        

 
(1) Net of specific CECL reserve of $60.3 million at March 31, 2023.
(2) Net of specific CECL reserve of $60.3 million at December 31, 2022.
(3) Senior loans include senior mortgages and similar credit quality loans, including related contiguous subordinate loans and pari 

passu participations in senior mortgage loans.
(4) At March 31, 2023, mixed-use comprises of 4% office, 2% retail, 1% multifamily, and immaterial for sale condo, hospitality, 

and signage components. At December 31, 2022, mixed-use comprises of 4% office, 2% retail, 1% for sale condo, 1% 
multifamily, and immaterial hospitality and signage components.
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Interest Income and Accretion

The following table summarizes our interest and accretion income from loans receivable held-for-investment, from interests in 
loans receivable held-for-investment, and from interest on cash balances, for the three months ended March 31, 2023 and 2022, 
respectively ($ in thousands):

 
    Three Months Ended  
    March 31, 2023     March 31, 2022  
Coupon interest   $ 156,616     $ 86,186  
Interest on cash, cash equivalents, and other income     2,303       -  
Accretion of fees     5,247       4,508  
Total interest and related income   $ 164,166     $ 90,694  

 
(1) We recognized $0.3 million in pre-payment penalties and accelerated fees during the three months ended March 31, 2023. No 

pre-payment penalties or accelerated fees were recognized during the three months ended March 31, 2022.

Loan Risk Ratings

As further described in Note 2 – Summary of Significant Accounting Policies, we evaluate the credit quality of our loan 
portfolio on a quarterly basis. In conjunction with our quarterly loan portfolio review, we assess the risk factors of each loan and 
assign a risk rating based on several factors. Factors considered in the assessment include, but are not limited to, current loan-to-value, 
debt yield, structure, cash flow volatility, exit plan, current market environment and sponsorship level. Loans are rated “1” (less risk) 
through “5” (greater risk), which ratings are defined in Note 2 – Summary of Significant Accounting Policies.  

The following tables allocate the principal balance and carrying value of the loans receivable based on our internal risk ratings 
as of March 31, 2023 and December 31, 2022 ($ in thousands):

 
March 31, 2023

Risk Rating   Number of Loans   Unpaid Principal Balance     Carrying Value    
% of Total of Carrying 

Value
1   -   $ -     $ -     0%
2   3     191,436       189,533     3%
3   61     6,191,226       6,152,052     81%
4   9     921,601       918,430     12%
5   3     351,026       290,305     4%

   76   $ 7,655,289     $ 7,550,320     100%
General CECL reserve           (67,326 )    
             $ 7,482,994      
 

(1) Net of specific CECL reserve of $60.3 million.

 
December 31, 2022

Risk Rating   Number of Loans  
Unpaid Principal 

Balance     Carrying Value    
% of Total of Carrying 

Value

1   -   $ -     $ -     0%
2   1     927       913     0%
3   63     6,181,207       6,136,300     83%
4   10     1,005,345       1,001,235     13%
5   3     351,046       290,326     4%

   77   $ 7,538,525     $ 7,428,774     100%
General CECL reserve         (68,347 )    
             $ 7,360,427      
 
(1) Net of specific CECL reserve of $60.3 million.
 

As of March 31, 2023 and December 31, 2022, the average risk rating of our portfolio was 3.2 and 3.2, respectively, weighted 
by unpaid principal balance. 
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The following table presents the carrying value and significant characteristics of our loans receivable on non-accrual status as of 
March 31, 2023 ($ in thousands):

Property 
Type   Location  

Risk 
Rating  

Unpaid 
Principal 
Balance    

Carrying 
Value 
Before 

Specific 
CECL 
Reserve    

Specific
CECL 
Reserve    

Net Carrying 
Value    

Interest Recognition Method 
/ as of Date

Mixed-Use   NY   5   $ 208,797     $ 208,797     $ (42,007 )   $ 166,790     Cash Basis / 11/1/2022
Hospitality   VA   4     148,592       148,592       -       148,592     Cost Recovery / 1/1/2023
Multifamily   CA   5     138,729       138,308       (18,293 )     120,015     Cost Recovery / 12/1/2022

Land   NY   4     67,000       67,000       -       67,000     Cash Basis / 11/1/2021
Other   Other   5     3,500       3,500       -       3,500     Cost Recovery / 7/1/2020

Total non-accrual   $ 566,618     $ 566,197     $ (60,300 )   $ 505,897      

(1) Interest income of $1.7 million was recognized on this loan while on non-accrual status during  three months ended March 31, 
2023.

(2) During the three months ended March 31, 2023, we received $20,000 from this loan which was treated as a reduction of carrying 
value.

(3) Loans classified as non-accrual represented 6.7% of the total loan portfolio at March 31, 2023, based on carrying value. Excludes 
three loans with an aggregate carrying value of $408.6 million that remain on accrual status but are in maturity default.
 

The following table presents the carrying value and significant characteristics of our loans receivable on non-accrual status as of 
December 31, 2022 ($ in thousands):

 

Property 
Type   Location  

Risk 
Rating  

Unpaid 
Principal 
Balance    

Carrying 
Value 
Before 

Specific 
CECL 
Reserve    

Specific
CECL 
Reserve    

Net Carrying 
Value    

Interest Recognition 
Method / as of Date

Multifamily   CA   5   $ 138,749     $ 138,329     $ (18,293 )   $ 120,036     Cost Recovery / 12/1/2022
Mixed-Use   NY   5     208,797       208,797       (42,007 )     166,790     Cash Basis / 11/1/2022

Land   NY   4     67,000       67,000       -       67,000     Cash basis / 11/1/2021
Other   Other   5     3,500       3,500       -       3,500     Cost recovery / 7/1/2002

Total non-accrual   $ 418,046     $ 417,626     $ (60,300 )   $ 357,326      
 
(1) Interest income of $1.1 million was recognized on this loan while on non-accrual status during the year ended December 31, 

2022.
(2) Loans classified as non-accrual represented 4.8% of the total loan portfolio at December 31, 2022, based on carrying value. 

Excludes three loans with an aggregate carrying value of $360.0 million that remain on accrual status but are in maturity default.

Current Expected Credit Losses

The current expected credit loss reserve required under GAAP reflects our current estimate of potential credit losses related to 
our loan commitments.  See Note 2 for further discussion of our current expected credit loss reserve.

During the three months ended March 31, 2023, we recorded a reversal of current expected credit losses of $3.2 million, 
resulting in a total current expected credit loss reserve of $143.1 million as of March 31, 2023.  The decrease was primarily 
attributable to seasoning of our loan portfolio and a reduction in our loan portfolio's total commitments.

During the three months ended December 31, 2022, we recorded a specific CECL reserve of $42.0 million in connection with a 
senior loan with an unpaid principal balance and carrying value prior to any specific CECL reserve of $208.8 million and an initial 
maturity date of February 1, 2023. The loan is collateralized by a mixed-use building in New York, NY.  As of March 31, 2023 and 
December 31, 2022, this loan is on non-accrual status. 

During the three months ended December 31, 2022, we recorded a specific CECL reserve of $18.3 million in connection with a 
loan with an unpaid principal balance of $138.8 million, a carrying value prior to any specific CECL reserve of $138.3 million and an 
initial maturity date of August 8, 2024. The loan, which is comprised of a portfolio of uncrossed loans, is collateralized by a portfolio 
of multifamily properties located in San Francisco, CA.  As of March 31, 2023 and December 31, 2022, the loan is on non-accrual 
status. 

Fair market values used to determine specific CECL reserves are calculated using a discounted cash flow model, a sales 
comparison approach, or a market capitalization approach.  Estimates of fair market values include assumptions of property specific 
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cash flows over estimated holding periods, discount rates approximating 6.0%, and market capitalization rates ranging from 4.5% to 
6.0%.  These assumptions are based upon the nature of the properties, recent sales and lease comparables, and anticipated real estate 
and capital market conditions. 

During the three months ended March 31, 2022, we recorded a provision for current expected credit losses of $2.1 million, 
resulting in a total current expected credit loss of $75.6 million as of March 31, 2022.  The increase was primarily attributable to the 
increase in size of our portfolio and unfunded loan commitments.  Additionally, we recorded a specific CECL reserve of $0.2 million 
on a senior loan with an outstanding principal balance of $8.6 million.  During the fourth quarter of 2022, this loan was repaid, 
resulting in a principal charge off of $27,000.

The following table illustrates the quarterly changes in the current expected credit loss reserve for the three months ended March 
31, 2023 and 2022, respectively ($ in thousands):

 
         General CECL Reserve        
 

 

Specific 
CECL 
Reserve    

Loans 
Receivable 
Held-for-

Investment    

Interests in Loans 
Receivable Held-
for-Investment    

Accrued 
Interest 

Receivable    

Unfunded Loan 
Commitments 

   
Total General 
CECL Reserve    

Total CECL 
Reserve  

Total reserve,
    December 31, 2021   $ 6,333     $ 60,677     $ 14     $ 218     $ 6,286     $ 67,195     $ 73,528  
Increase (reversal)     (133 )     (1,269 )     28       (218 )     3,694       2,235       2,102  
Total reserve,
    March 31, 2022   $ 6,200     $ 59,408     $ 42     $ -     $ 9,980     $ 69,430     $ 75,630  

                                           
Total reserve,
    December 31, 2022   $ 60,300     $ 68,347     $ -     $ -     $ 17,715     $ 86,062     $ 146,362  
Reversal     -       (1,021 )     -       -       (2,218 )     (3,239 )     (3,239 )
Total reserve,
    March 31, 2023   $ 60,300     $ 67,326     $ -     $ -     $ 15,497     $ 82,823     $ 143,123  

Reserve at
    March 31, 2023

 
  0.8 %                            1.1 %    1.9 %

 
(1) The CECL reserve for unfunded commitments is included in other liabilities on the consolidated balance sheets.

Our primary credit quality indicator is our internal risk rating, which is further discussed above.  The following table presents 
the carrying value of our loans receivable as of March 31, 2023 by year of origination and risk rating ($ in thousands):
 

      Carrying Value by Origination Year as of March 31, 2023  

Risk Rating  
Number of 

Loans  
Carrying 
Value     2023     2022     2021     2020     2019     2018  

1   -   $ -     $ -     $ -     $ -     $ -     $ -     $ -  
2   3     189,533       -       31,938       -       -       156,676       919  
3   61     6,152,052       100,572       2,157,243       1,762,515       191,508       1,318,638       621,576  
4   9     918,430       -       78,248       166,147       112,163       233,217       328,655  
5   3     290,305       -       -       -       -       123,515       166,790  

    76   $ 7,550,320     $ 100,572     $ 2,267,429     $ 1,928,662     $ 303,671     $ 1,832,046     $ 1,117,940  
 
(1) Net of specific CECL reserves of $60.3 million.
 

The following table details overall statistics for our loans receivable ($ in thousands):
 

    Loans Receivable  
    March 31, 2023     December 31, 2022  

Weighted average yield to maturity     8.9 %     8.6 %
Weighted average term to fully extended maturity   3.1 years     3.2 years  
 
Note 4.  Equity Method Investment

On June 8, 2016, we acquired a 51% interest in CMTG/TT upon commencement of its operations. During its active investment 
period, CMTG/TT originated loans collateralized by institutional quality commercial real estate. CMTG/TT has been consolidated in 
our financial statements from its inception through July 31, 2022. On August 1, 2022, the sole remaining loan held by this joint 
venture was converted to a new construction loan. In connection with the conversion, we amended the operating agreement of 
CMTG/TT.  
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Effective August 1, 2022, we are not deemed to be the primary beneficiary of CMTG/TT in accordance with ASC 810 and do not 
consolidate the joint venture.  We did not recognize a gain or loss as this transaction occurred simultaneously with the conversion of 
the aforementioned loan, and thus there was no change in the underlying value of our 51% equity interest in CMTG/TT. See Note 3 
for further details.  As of March 31, 2023, the carrying value of our 51% equity interest in CMTG/TT approximated $43.4 million.

Note 5.  Real Estate Owned, Net

On February 8, 2021, we acquired legal title to a portfolio of hotel properties located in New York, NY through a foreclosure. 
Prior to February 8, 2021, the hotel portfolio represented the collateral for a $103.9 million mezzanine loan held by us. The loan was 
in default as a result of the borrower failing to pay debt service. A $300.0 million securitized senior mortgage held by a third party was 
in default as well. The securitized senior mortgage is non-recourse to us.

The following table presents additional detail related to our real estate owned, net as of March 31, 2023 and December 31, 2022 
($ in thousands):
 
    March 31, 2023     December 31, 2022  
Land   $ 123,100     $ 123,100  
Building     284,400       284,400  
Capital improvements     3,019       2,343  
Furniture, fixtures and equipment     6,500       6,500  
Real estate owned     417,019       416,343  
Less: accumulated depreciation     (17,212 )     (15,154 )
Real estate owned, net   $ 399,807     $ 401,189  
 

Depreciation expense for the three months ended March 31, 2023 and 2022 was $2.1 million and $1.9 million, respectively.
 

Note 6.  Debt Obligations

As of March 31, 2023 and December 31, 2022, we financed certain of our loans receivables using repurchase agreements, a term 
participation facility, the sale of loan participations, and notes payable.  Further, we have a secured term loan and debt related to real 
estate owned.  The financings bear interest at a rate equal to LIBOR/SOFR plus a credit spread or at a fixed rate.  

The following table summarizes our financings as of March 31, 2023 and December 31, 2022 ($ in thousands):
 

    March 31, 2023     December 31, 2022    

    Capacity    
Borrowing 
Outstanding    

Weighted
Average
Spread     Capacity    

Borrowing 
Outstanding    

Weighted
Average
Spread    

Repurchase agreements and term
  participation facility   $ 5,859,683     $ 4,201,457       + 2.52%     $ 5,700,000     $ 4,012,818       + 2.25%    
Repurchase agreement - Side Car     361,488       250,701       + 5.23%       271,171       211,572       + 4.51%    
Loan participations sold     264,252       264,252       + 3.64%       264,252       264,252       + 3.68%    
Notes payable     450,435       181,522       + 3.05%       495,934       154,629       + 3.09%    
Secured Term Loan     753,183       753,183       + 4.50%       755,090       755,090       + 4.50%    
Debt related to real estate owned     290,000       290,000       + 2.78%       290,000       290,000       + 2.78%    
Total / weighted average   $ 7,979,041     $ 5,941,115       + 2.96%     $ 7,776,447     $ 5,688,361       + 2.75%    
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(1) Weighted average spread over the applicable benchmark rate is based on unpaid principal balance. One-month LIBOR and SOFR 

as of March 31, 2023 were 4.86% and 4.80%, respectively.
(2) The repurchase agreements and term participation facility are partially recourse to us. As of March 31, 2023 and December 31, 

2022, the weighted average recourse on both our repurchase agreements and term participation facility was 31% and 28%, 
respectively.

Repurchase Agreements and Term Participation Facility
 
Repurchase Agreements

The following table summarizes our repurchase agreements by lender as of March 31, 2023 ($ in thousands):
 

Lender  
Initial 

Maturity  

Fully
Extended
Maturity  

Maximum
Capacity    

Borrowing
Outstanding and 
Carrying Value    

Undrawn
Capacity    

Carrying
Value of

Collateral  
JP Morgan Chase Bank, N.A. -
  Main Pool   6/29/2025   6/29/2027   $ 1,659,683     $ 1,457,859     $ 201,824     $ 1,969,601  

JP Morgan Chase Bank, N.A. -
  Side Car   5/27/2023   5/27/2024     361,488       250,701       110,787       371,319  

Morgan Stanley Bank, N.A.   1/26/2024   1/26/2025     1,000,000       848,243       151,757       1,192,799  
Goldman Sachs Bank USA   5/31/2025   5/31/2027     500,000       219,889       280,111       293,389  
Barclays Bank PLC   12/20/2024   12/20/2025     500,000       224,528       275,472       370,244  
Deutsche Bank AG,
  New York Branch   6/26/2023   6/26/2026     400,000       365,180       34,820       600,861  

Wells Fargo Bank, N.A.   9/29/2023   9/29/2026     800,000       745,604       54,396       957,891  
Total           $ 5,221,171     $ 4,112,004     $ 1,109,167     $ 5,756,104  
 

(1) Facility maturity dates may be extended based on certain conditions being met.
(2) Net of specific CECL reserve, if any.
 

The following table summarizes our repurchase agreements by lender as of December 31, 2022 ($ in thousands):
 

Lender  
Initial 

Maturity  

Fully
Extended
Maturity  

Maximum
Capacity    

Borrowing
Outstanding 
and Carrying 

Value    
Undrawn
Capacity    

Carrying Value 
of Collateral  

JP Morgan Chase Bank, N.A. -
  Main Pool   6/29/2025   6/29/2027   $ 1,500,000     $ 1,272,079     $ 227,921     $ 1,815,531  

JP Morgan Chase Bank, N.A. -
  Side Car   5/27/2023   5/27/2024     271,171       211,572       59,599       460,481  

Morgan Stanley Bank, N.A.   1/26/2024   1/26/2025     1,000,000       859,624       140,376       1,340,573  
Goldman Sachs Bank USA   5/31/2024   5/31/2025     500,000       356,014       143,986       551,091  
Barclays Bank PLC   12/20/2024   12/20/2025     500,000       176,384       323,616       269,973  
Deutsche Bank AG,
  New York Branch   6/26/2023   6/26/2026     400,000       345,583       54,417       591,592  

Wells Fargo Bank, N.A.   9/29/2023   9/29/2026     800,000       745,603       54,397       952,845  
Total           $ 4,971,171     $ 3,966,859     $ 1,004,312     $ 5,982,086  
 
(1) Facility maturity dates may be extended based on certain conditions being met.
(2) Net of specific CECL reserves, if any.
(3) On January 24, 2023, we exercised our option to extend the initial maturity of this facility from January 26, 2023 to January 26, 

2024.
(4) On January 13, 2023, this facility was modified such that the initial maturity was extended from May 31, 2023 to May 31, 2024.

Term Participation Facility

On November 4, 2022, we entered into a master participation and administration agreement to finance certain of our mortgage 
loans. The lender has the benefit of cross-collateralization across the loans in the facility. The facility has a maximum committed 
amount of $1.0 billion. As of March 31, 2023, the facility had $535.1 million in commitments of which $340.2 million was 
outstanding. As of December 31, 2022, the facility had $481.4 million in commitments of which $257.5 million was outstanding. Per 
the terms of the agreement, we may finance loans on this facility until November 4, 2023, which is the end date of the facility's 
availability period. The 
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term participation facility will mature five years after the date that the last asset is financed under the facility. As of March 31, 2023, 
the maturity date of the facility is February 17, 2028.

Our term participation facility as of March 31, 2023 is summarized as follows ($ in thousands):
 

Contractual Maturity Date   Borrowing Outstanding     Carrying Value     Carrying Value of Collateral  
2/17/2028   $ 340,154     $ 340,154     $ 492,401  

 

Our term participation facility as of December 31, 2022 is summarized as follows ($ in thousands):
 

Contractual Maturity Date   Borrowing Outstanding     Carrying Value     Carrying Value of Collateral  
12/21/2027   $ 257,531     $ 257,531     $ 375,769  

Loan Participations Sold
Our loan participations sold as of March 31, 2023 are summarized as follows ($ in thousands): 

 
Contractual

Maturity
Date  

Maximum
Extension

Date   Borrowing Outstanding    
Carrying

Value    
Carrying
Value of

Collateral  
8/1/2023   8/1/2023   $ 138,322     $ 138,322     $ 281,263  

10/18/2023   10/18/2024     105,930       105,730       192,429  
12/31/2024   12/31/2025     20,000       19,888       156,676  

Total   $ 264,252     $ 263,940     $ 630,368  
 

(1) Includes cash reserve balances.
Our loan participations sold as of December 31, 2022 are summarized as follows ($ in thousands):

 
Contractual

Maturity
Date  

Maximum
Extension

Date   Borrowing Outstanding    
Carrying

Value    
Carrying
Value of

Collateral  
8/1/2023   8/1/2023   $ 138,322     $ 138,322     $ 281,123  

10/18/2023   10/18/2024     105,930       105,645       192,355  
12/31/2024   12/31/2025     20,000       19,831       157,833  

Total   $ 264,252     $ 263,798     $ 631,311  
 

(1) Includes cash reserve balances.

Notes Payable
Our notes payable as of March 31, 2023 are summarized as follows ($ in thousands):

 
Contractual

Maturity
Date  

Maximum
Extension

Date   Borrowing Outstanding    
Carrying

Value    

Carrying
Value of

Collateral  
12/31/2024   12/31/2025   $ 103,593     $ 102,608     $ 156,676  
2/2/2026   2/2/2027     34,081       33,095       41,347  
6/30/2025   6/30/2026     18,631       18,213       31,937  
9/2/2026   9/2/2027     -       (1,234 )     (1,763 )

11/22/2024   11/24/2026     23,300       22,815       35,671  
10/13/2025   10/13/2026     1,917       1,213       16,246  

Total   $ 181,522     $ 176,710     $ 280,114  
 

Our notes payable as of December 31, 2022 are summarized as follows ($ in thousands):
 

Contractual
Maturity

Date  

Maximum
Extension

Date   Borrowing Outstanding    
Carrying

Value    

Carrying
Value of

Collateral  
12/31/2024   12/31/2025   $ 103,592     $ 102,467     $ 157,833  

2/2/2026   2/2/2027     28,288       27,292       34,199  
6/30/2025   6/30/2026     4,777       4,354       16,290  
9/2/2026   9/2/2027     -       (1,234 )     (1,763 )

11/22/2024   11/24/2026     16,055       15,497       25,403  
10/13/2025   10/13/2026     1,917       1,145       5,749  

Total   $ 154,629     $ 149,521     $ 237,711  
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Secured Term Loan, Net

On August 9, 2019, we entered into a $450.0 million secured term loan. On December 1, 2020, the secured term loan was 
modified to increase the aggregate principal amount by $325.0 million, increase the interest rate, and to increase the quarterly 
amortization payment.  On December 2, 2021, we entered into a modification of our secured term loan which reduced the interest rate 
to the greater of (i) one-month term SOFR plus a 0.10% credit spread adjustment, and (ii) 0.50%, plus a credit spread of 4.50%.

The secured term loan as of March 31, 2023 is summarized as follows ($ in thousands):
 
Contractual Maturity Date   Stated Rate   Interest Rate   Borrowing Outstanding     Carrying Value  

8/9/2026   S + 4.50%   9.40%   $ 753,183     $ 736,190  
 

(1) One-month term SOFR at March 31, 2023 was 4.80%.
 

The secured term loan as of December 31, 2022 is summarized as follows ($ in thousands):
 

Contractual Maturity Date   Stated Rate   Interest Rate   Borrowing Outstanding     Carrying Value  
8/9/2026   S + 4.50%   8.96%   $ 755,090     $ 736,853  

 

(1) One-month term SOFR at December 31, 2022 was 4.36%.

The secured term loan is partially amortizing, with principal payments of $1.9 million due in quarterly installments. 

Debt Related to Real Estate Owned, Net

On February 8, 2021 we assumed a $300.0 million securitized senior mortgage in connection with a Uniform Commercial Code 
foreclosure on a portfolio of seven limited service hotels.  

Our debt related to real estate owned as of March 31, 2023 is summarized as follows ($ in thousands):
 
Contractual Maturity Date   Stated Rate   Net Interest Rate   Borrowing Outstanding     Carrying Value  

2/9/2024   L + 2.78%   5.78%   $ 290,000     $ 289,520  
 
(1) One-month LIBOR at March 31, 2023 was 4.86%, which exceeded the 3.00% ceiling provided by our interest rate cap.  See 

Note 7 - Derivatives for further detail of our interest rate cap.
 

Our debt related to real estate owned as of December 31, 2022 is summarized as follows ($ in thousands):
 
Contractual Maturity Date   Stated Rate   Net Interest Rate   Borrowing Outstanding     Carrying Value  

2/9/2024   L + 2.78%   5.78%   $ 290,000     $ 289,389  
 

(1) One-month LIBOR at December 31, 2022 was 4.39%, which exceeds the 3.00% ceiling provided by our interest rate cap. See 
Note 7 – Derivatives for further detail of our interest rate cap.

Acquisition Facility

On June 29, 2022, we entered into a $150.0 million, full recourse credit facility. The facility generally provides interim 
financing for eligible loans for up to 180 days at an initial advance rate of 75%, which begins to decline after the 90th day. The facility 
matures on June 29, 2025 and earns interest at a rate of one-month term SOFR, plus a 0.10% credit spread adjustment, plus a spread of 
2.25%.  With the consent of our lenders, and subject to certain conditions, the commitment of the facility may be increased up to 
$500.0 million.  As of March 31, 2023 and December 31, 2022, the outstanding balance of the facility was $0.
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Interest Expense and Amortization

The following table summarizes our interest and amortization expense on secured financings, debt related to real estate owned 
and on the secured term loan for the three months ended March 31, 2023 and 2022, respectively ($ in thousands):
 
    Three Months Ended  
    March 31, 2023     March 31, 2022  
Interest expense on secured financings   $ 82,950     $ 25,411  
Interest expense on secured term loan     17,241       9,559  
Interest expense on debt related to real estate owned     5,444       2,584  
Amortization of deferred financing costs     5,836       4,610  
Total interest and related expense   $ 111,471     $ 42,164  
 
(1) Interest on debt related to real estate owned includes $131,000 and $22,000 of amortization of financing costs for the three 

months ended March 31, 2023 and 2022, respectively.
 
Financial Covenants

Our financing agreements generally contain certain financial covenants that subject us to: (i) our ratio of earnings before 
interest, taxes, depreciation, and amortization, to interest charges, as defined in the agreements, shall be not less than 1.5 to 1.0; (ii) 
our tangible net worth, as defined in the agreements, shall not be less than $2.1 billion as of each measurement date plus 75% of 
proceeds from future equity issuances; (iii) cash liquidity shall not be less than the greater of (x) $50 million or (y) 5% of our recourse 
indebtedness; and (iv) our indebtedness shall not exceed 77.8% of our total assets. As of March 31, 2023 and December 31, 2022, we 
are in compliance with all covenants under our financing agreements.  The foregoing requirements are based upon the most restrictive 
financial covenants in place as of the reporting date.

Note 7.  Derivatives

As part of the agreement to amend the terms of our debt related to real estate owned on June 2, 2021, we acquired an interest 
rate cap with a notional amount of $290.0 million and a maturity date of February 15, 2024 for $275,000. 

The interest rate cap effectively limits the maximum interest rate of our debt related to real estate owned to 5.78%. Changes in 
the fair value of our interest rate cap are recorded as an unrealized gain or loss on interest rate cap on our consolidated statements of 
operations and the fair value is recorded in other assets on our consolidated balance sheets.  Proceeds received from our counterparty 
related to the interest rate cap are recorded as proceeds from interest rate cap on our consolidated statements of operations. The fair 
value of the interest rate cap is $4.6 million and $6.0 million at March 31, 2023 and December 31, 2022, respectively. During the three 
months ended March 31, 2023 and 2022, we recognized $1.2 million and $0 of proceeds from interest rate cap.

Note 8.  Fair Value Measurements

ASC 820, “Fair Value Measurement and Disclosures” establishes a framework for measuring fair value as well as disclosures 
about fair value measurements. It emphasizes that fair value is a market-based measurement, not an entity-specific measurement. 
Therefore, a fair value measurement should be determined based on the assumptions that market participants would use when pricing 
an asset or liability. As a basis for considering market participant assumptions in fair value measurements, the standards establish a fair 
value hierarchy that distinguishes between market participant assumptions based on market data obtained from sources independent of 
the reporting entity (observable inputs that are classified within Levels 1 and 2 of the hierarchy) and the reporting entity’s own 
assumptions about market participant assumptions (unobservable inputs classified within Level 3 of the hierarchy).

Level 1 inputs utilize unadjusted quoted prices in active markets for identical assets or liabilities that we have the ability to 
access. Level 2 inputs are inputs other than quoted prices included in Level 1 that are observable for the asset or liability, either 
directly or indirectly. Level 2 inputs may include quoted prices for similar assets and liabilities in active markets, as well as inputs that 
are observable for the asset or liability other than quoted prices, such as interest rates, foreign exchange rates, and yield curves that are 
observable at commonly quoted intervals. Level 3 inputs are unobservable inputs for the asset or liability which are typically based on 
an entity’s own assumptions, as there is little, if any, related market activity. In instances where the determination of the fair value 
measurement is based on inputs from different levels of the fair value hierarchy, the level in the fair value hierarchy within which the 
entire fair value measurement fall is based on the lowest level input that is significant to the fair value measurement in its entirety. Our 
assessment of the significance of a particular input to the fair value measurement in its entirety requires judgment and considers 
factors specific to the asset or liability.
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Financial Instruments Reported at Fair Value

The fair value of our interest rate cap is determined by using the market standard methodology of discounting the future 
expected cash receipts that would occur if variable interest rates rise above the strike rate of the interest rate cap.  The variable interest 
rates used in the calculation of projected receipts on the interest rate cap are based on a third-party expert's expectation of future 
interest rates derived from observable market interest rate curves and volatilities.  Our interest rate cap is classified as Level 2 in the 
fair value hierarchy and is valued at $4.6 million at March 31, 2023 and $6.0 million at December 31, 2022.

Financial Instruments Not Reported at Fair Value 

The carrying value and estimated fair value of financial instruments not recorded at fair value on a recurring basis but required 
to be disclosed at fair value were as follows ($ in thousands):
 

    March 31, 2023  

    Carrying     Unpaid 
Principal           Fair Value Hierarchy Level  

    Value     Balance     Fair Value     Level 1     Level 2     Level 3  
Loans receivable held-for-investment, net   $ 7,482,994     $ 7,655,289     $ 7,457,711     $ -     $ -     $ 7,457,711  
Repurchase agreements     4,112,004       4,112,004       4,112,004       -       -       4,112,004  
Term participation facility     340,154       340,154       336,530       -       -       336,530  
Loan participations sold, net     263,940       264,252       262,455       -       -       262,455  
Notes payable, net     176,710       181,522       179,365       -       -       179,365  
Secured term loan, net     736,190       753,183       651,503       -       -       651,503  
Debt related to real estate owned, net     289,520       290,000       286,364       -       -       286,364  
 

    December 31, 2022  

    Carrying     Unpaid 
Principal           Fair Value Hierarchy Level  

    Value     Balance     Fair Value     Level 1     Level 2     Level 3  
Loans receivable held-for-investment, net   $ 7,360,427     $ 7,538,525     $ 7,331,207     $ -     $ -     $ 7,331,207  
Repurchase agreements     3,966,859       3,966,859       3,966,859       -       -       3,966,859  
Term participation facility     257,531       257,531       255,296       -       -       255,296  
Loan participations sold, net     263,798       264,252       261,417       -       -       261,417  
Notes payable, net     149,521       154,629       153,282       -       -       153,282  
Secured term loan, net     736,853       755,090       743,764       -       -       743,764  
Debt related to real estate owned, net     289,389       290,000       281,568       -       -       281,568  
 

Note 9.  Equity

Common Stock

Our charter provides for the issuance of up to 500,000,000 shares of common stock with a par value of $0.01 per share. We had 
140,055,714 shares of common stock issued and 138,376,144 shares of common stock outstanding as of March 31, 2023 and 
December 31, 2022, respectively. 

The following table provides a summary of the number of shares of common stock outstanding during the three months ended 
March 31, 2023 and 2022, respectively, including redeemable common stock:
 
   Three Months Ended  
Common Stock Outstanding   March 31, 2023     March 31, 2022  
Beginning balance     138,376,144       139,840,088  
Repurchase of common stock     -       (186,289 )
Ending balance     138,376,144       139,653,799  
 

Repurchased Shares

We entered into an agreement (the “10b5-1 Purchase Plan”) with Morgan Stanley & Co. LLC, pursuant to which Morgan 
Stanley & Co. LLC, as our agent, would buy in the open market up to $25.0 million of our common stock in the aggregate during the 
period beginning on December 6, 2021 and ending at the earlier of 12 months and the date on which all the capital committed to the 
10b5-1 
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Purchase Plan is expended.  The 10b5-1 Purchase Plan required Morgan Stanley & Co. LLC to purchase shares of our common stock 
on our behalf when the market price per share was below the book value per common stock, subject to certain daily limits prescribed 
by the 10b5-1 Purchase Plan.  For the period from December 6, 2021 through October 24, 2022, our full $25.0 million commitment 
was used to repurchase 1,679,570 shares of common stock at an average price per share of $14.88.  As of December 31, 2022, all of 
the capital committed to the 10b5-1 Purchase Plan was expended.

Dividends

The following tables detail our dividend activity for common stock ($ in thousands, except per share data):
 

    For the Quarter Ended  
    March 31, 2023  
    Amount     Per Share  
Dividends declared - common stock   $ 51,199     $ 0.37  
Record Date - common stock   March 31, 2023  
Payment Date - common stock   April 14, 2023  
 
    For the Quarter Ended  
    March 31, 2022  
    Amount     Per Share  
Dividends declared - common stock   $ 51,672     $ 0.37  
Record Date - common stock   March 31, 2022  
Payment Date - common stock   April 15, 2022  
 
Note 10.  Earnings Per Share

We calculate basic earnings per share (“EPS”) using the two-class method, which defines unvested share-based payment awards 
that contain nonforfeitable rights to dividends as participating securities.  Under the two-class method, earnings (distributed and 
undistributed) are allocated to common stock and participating securities based on their respective rights.  Basic EPS is calculated by 
dividing our net income attributable to common stockholders minus participating securities' share in earnings by the weighted average 
number of shares of common stock outstanding during each period.

Diluted EPS is calculated under the more dilutive of the treasury stock or the two-class method.  Under the treasury stock 
method, diluted EPS is calculated by dividing net income attributable to common stockholders by the weighted average number of 
shares of common stock outstanding plus the incremental potential shares of common stock assumed issued during the period if they 
are dilutive.

As of March 31, 2023 and 2022, we had no dilutive securities. As a result, basic and diluted EPS are the same. The calculation 
of basic and diluted EPS is as follows ($ in thousands, except for share and per share data):
 
    Three Months Ended  
    March 31, 2023     March 31, 2022  
Net income attributable to common stockholders   $ 36,678     $ 29,412  
Dividends on participating securities     (1,201 )     -  
Participating securities' share in earnings     -       -  
Basic earnings   $ 35,477     $ 29,412  

Weighted average shares of common stock outstanding, basic and diluted     138,385,810       139,712,501  

Net income per share of common stock, basic and diluted   $ 0.26     $ 0.21  
 

(1) Amount at March 31, 2023 includes fully vested RSUs, which include 9,730 common stock underlying vested RSUs.
 

For the three months ended March 31, 2023 and 2022, 2,183,169 and 0 weighted average RSUs, respectively, were excluded 
from the calculation of diluted EPS because the effect was anti-dilutive.

Note 11.  Related Party Transactions

Our activities are managed by the Manager. Pursuant to the terms of the Management Agreement, the Manager is responsible for 
originating investment opportunities, providing asset management services and administering our day-to-day operations. The Manager 
is entitled to receive a management fee, an incentive fee and a termination fee as defined below.
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The following table summarizes our management fees ($ in thousands):
 

    Three Months Ended  
    March 31, 2023     March 31, 2022  
Management fees   $ 9,656     $ 9,807  
Incentive fees     1,558       -  
Total   $ 11,214     $ 9,807  

 
Management Fees

Effective October 1, 2015, the Manager earns a base management fee in an amount equal to 1.50% per annum of Stockholders’ 
Equity, as defined in the Management Agreement. Management fees are reduced by our pro rata share of any management fees and 
incentive fees (if incentive fees are not incurred by us) incurred to the Manager by CMTG/TT.  Management fees are paid quarterly, in 
arrears.  Management fees of $9.7 million and $9.9 million were accrued and were included in management fee payable – affiliate, on 
the consolidated balance sheets at March 31, 2023 and December 31, 2022, respectively. 

On August 2, 2022 our Management Agreement was amended and restated, primarily to provide for reimbursement of allocable 
costs, including compensation of the Manager’s non-investment professionals, to provide for automatic one-year renewals of the 
agreement following its original expiration date, unless it is otherwise terminated by our Board, and to remove historical provisions 
that are no longer relevant to our business and certain reporting requirements that are not customary for a public company.

Incentive Fees

The Manager is entitled to an incentive fee equal to 20% of the excess of our Core Earnings on a rolling four-quarter basis, as 
defined in the Management Agreement, over a 7.00% return on Stockholders’ Equity.  Incentive fees are reduced by our pro rata share 
of any incentive fees incurred to the Manager by CMTG/TT.  Incentive fees of $1.6 million and $0 were accrued and were included in 
incentive fee payable – affiliate, on the consolidated balance sheets at March 31, 2023 and December 31, 2022, respectively. 

The Manager is entitled to an incentive fee equal to 3.33% of the excess of CMTG/TT’s Core Earnings on a rolling four-quarter 
basis, as defined in the Management Agreement, over a 7.00% return on Unitholders’ Equity of CMTG/TT, as defined in the 
Management Agreement. 

Termination Fees

If we elect to terminate the Management Agreement, we are required to pay the Manager a termination fee equal to three times 
the sum of the average total annual amount of management fees and the average annual incentive fee paid by us over the prior two 
years.

Reimbursable Expenses

The Manager or its affiliates are entitled to reimbursement for certain documented costs and expenses incurred by them on our 
behalf, as set forth in the Management Agreement, excluding any expenses specifically required to be borne by the Manager under the 
Management Agreement. For the three months ended March 31, 2023 and 2022, we incurred $0.7 million and $0.1 million of 
reimbursements of out-of-pocket costs incurred on our behalf by our Manager, respectively, which are included in general and 
administrative expenses on our consolidated statements of operations. As of March 31, 2023 and December 31, 2022, $0.7 million and 
$0.7 million of reimbursements of out-of-pocket costs due to our Manager are included in other liabilities on our consolidated balance 
sheets.

Loans Receivable Held-for-Investment

As of  March 31, 2023 and December 31, 2022, we had a loan with an unpaid principal balance of $104.6 million and $97.8 
million, respectively, and a loan commitment of $141.1 million, whereby the borrower is an affiliate of a shareholder of our common 
stock who owns approximately 10.9% of our common stock outstanding as of March 31, 2023 .

Note 12.  Stock-Based Compensation

Incentive Award Plan

We are externally managed and do not currently have any employees. On March 30, 2016, we adopted the 2016 Incentive Award 
Plan (the “Plan”) to promote the success and enhance the value of the Company by linking the individual interests of employees of the 
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Manager and its affiliates to those of our stockholders.  As of March 31, 2023, the maximum remaining number of shares that may be 
issued under the Plan is equal to 5,025,084 shares.

On March 30, 2023, the Board granted an aggregate of 1,100,000 time-based RSUs to employees of the Manager or its affiliates, 
which vest in three equal installments on each of the first, second and third anniversaries of April 1, 2023, subject to the terms of the 
applicable award agreement. Each RSU was granted with the right to receive dividend equivalents. The fair value of the 1,100,000 
RSUs was $11.30 per share based on the closing price of our common stock on the date of grant.

On June 14, 2022, the Board granted an aggregate of 2,130,000 time-based RSUs to employees of the Manager or its affiliates, 
which vest in three equal installments on each of the first, second and third anniversaries of July 1, 2022, subject to the terms of the 
applicable award agreement. Each RSU was granted with the right to receive dividend equivalents. The fair value of the 2,130,000 
RSUs was $18.72 per share based on the closing price of our common stock on the date of grant. During the three months ended 
March 31, 2023, 12,500 RSUs were forfeited, resulting in a $61,000 reversal of previously recognized stock-based compensation 
expense which is included in stock-based compensation expense on our consolidated statement of operations.

For the three months ended March 31, 2023 and 2022, we recognized $3.4 million and $0, respectively, of stock-based 
compensation expense related to the RSUs which is considered a non-cash expense.

 
Deferred Compensation Plan

On May 24, 2022, we adopted the Deferred Compensation Plan to provide our directors and certain executives with an 
opportunity to defer payment of their stock-based compensation or RSUs and director cash fees, if applicable, pursuant to the terms of 
the Deferred Compensation Plan.

Under our Deferred Compensation Plan, certain of our Board members elected to receive the annual fees and/or time-based 
RSUs to which they are entitled under our Non-Employee Director Compensation Program in the form of deferred RSUs. 
Accordingly, during three months ended March 31, 2023 and 2022, we issued 2,880 and 0, respectively, of deferred RSUs in lieu of 
cash fees to such directors, and recognized a related expense of approximately $43,000, which is included in general and 
administrative expenses on our consolidated statements of operations.

Non-Employee Director Compensation Program

The Board awards time-based RSUs to eligible non-employee Board members on an annual basis as part of such Board 
members’ annual compensation in accordance with the Non-Employee Director Compensation Program.  The time-based awards are 
generally issued in the second quarter on the date of the annual meeting of our stockholders, in conjunction with the director’s election 
to the Board, and the awards vest on the earlier of (x) the one-year anniversary of the grant date and (y) the date of the next annual 
meeting of our stockholders following the grant date, subject to the applicable participants' continued service through such vesting 
date. 

In June 2022, the eligible non-employee members of the Board were automatically granted an aggregate of 29,280 time-based 
RSUs under the Plan. Each RSU was granted with the right to receive dividend equivalents. Additionally, certain directors elected to 
defer their RSUs pursuant to the terms of the Deferred Compensation Plan. Such deferred awards will become payable on the earliest 
to occur of the participant’s separation from service or a change in control. The fair value of the 29,280 RSUs was determined to be 
$20.49 per share on the grant date based on the closing price of our common stock on such date.

Stock-based compensation expense is recognized in earnings on a straight-line basis over the applicable award’s vesting period.  
Forfeitures of stock-based compensation awards are recognized as they occur. As of March 31, 2023, total unrecognized compensation 
expense was $41.8 million based on the grant date fair value of RSUs granted. This expense is expected to be recognized over a 
remaining period of 2.4 years from March 31, 2023.

The following table details the time-based RSU activity during the three months ended March 31, 2023:
    Time-based Restricted Stock Units     Performance-based Restricted Stock Units  

    Number of Restricted 
Shares    

Weighted-Average 
Grant Date Fair 
Value Per Share

    Number of Restricted 
Shares    

Weighted-Average 
Grant Date Fair 
Value Per Share

 

Unvested, December 31, 2022     2,159,280     $ 18.74       -     $ -  
Granted     1,100,000     $ 11.30       -       -  
Forfeited     (12,500 )   $ 18.72       -       -  
Unvested, March 31, 2023     3,246,780     $ 16.22       -     $ -  
 

For the three months ended March 31, 2022, we had no stock-based compensation expense and no unvested RSUs.
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Note 13.  Income Taxes 

We have elected to be taxed as a REIT under Sections 856 through 860 of the Internal Revenue Code commencing with our 
taxable year ended December 31, 2015 and expect to continue to operate so as to qualify as a REIT. As a result, we will generally not 
be subject to federal and state income tax on that portion of our income that we distribute to stockholders if we distribute at least 90% 
of our taxable income, determined without regard to the deduction for dividends paid and excluding any net capital gains and income 
earned by our taxable REIT subsidiary (“TRS”), and comply with certain other requirements to qualify as a REIT. Since 
Commencement of Operations, we have been in compliance with all REIT requirements and we plan to continue to operate so that we 
meet the requirements for taxation as a REIT. Therefore, other than amounts relating to our TRS, as described below, we have not 
provided for current income tax expense related to our REIT taxable income for the three months ended March 31, 2023 and 2022, 
respectively. Additionally, no provision has been made for federal or state income taxes in the accompanying financial statements, as 
we believe we have met the prescribed requisite requirements.

Our real estate owned is held in a TRS. A TRS is a corporation that is owned directly or indirectly by a REIT and has jointly 
elected with the REIT to be treated as a TRS for tax purposes. For the three months ended March 31, 2023 and 2022, we did not 
record a  current or deferred tax benefit or expense related to our TRS.

As of March 31, 2023 and December 31, 2022, we did not have any deferred tax assets or deferred tax liabilities due to a full 
valuation allowance that was established against our deferred tax assets.  The deferred tax asset and valuation allowance at March 31, 
2023 were $20.0 million and $20.0 million, respectively. The deferred tax asset and valuation allowance at December 31, 2022 were 
$16.6 million and $16.6 million, respectively.

We recognize tax benefits for uncertain tax positions only if it is more likely than not that the position is sustainable based on its 
technical merits. Interest and penalties on uncertain tax positions, if applicable, are included as a component of the provision for 
income taxes in our consolidated statements of income. As of and for the three months ended March 31, 2023 and 2022, we have not 
recorded any amounts for uncertain tax positions.

Our tax returns are subject to audit by taxing authorities. Tax years 2019 and onward remain open to examination by major 
taxing jurisdictions in which we are subject to taxes.

Note 14.  Commitments and Contingencies

We hold a 51% interest in CMTG/TT as a result of committing to invest $124.9 million in CMTG/TT.  Distributions 
representing repayment proceeds from CMTG/TT’s loans may be recalled by CMTG/TT, if the repayment occurred at least six months 
prior to the loan’s initial maturity date. As of March 31, 2023 and December 31, 2022, we contributed $163.1 million and $163.1 
million, respectively, to CMTG/TT and have received return of capital distributions of $123.3 million, of which $111.1 million were 
recallable. As of March 31, 2023 and December 31, 2022, CMTG’s remaining capital commitment to CMTG/TT was $72.9 million 
and $72.9 million, respectively.

As of March 31, 2023 and December 31, 2022, we had aggregate unfunded loan commitments of $1.7 billion and $1.9 billion 
respectively, which amounts will generally be funded to finance capital or lease related expenditures by our borrowers, subject to them 
achieving certain conditions precedent to such funding. These future commitments will expire over the remaining term of the loans, 
none of which exceed five years.

Our contractual payments due under all financings were as follows as of March 31, 2023 ($ in thousands):
 

Year   Amount  
2023   $ 397,707  
2024     792,806  
2025     1,468,389  
2026     1,996,900  
2027     1,285,313  
    Total   $ 5,941,115  

 

(1) Contractual payments due for the remaining nine months of 2023.
(2) Includes four loans in maturity default with aggregate associated financings outstanding of $209.2 million.

In the normal course of business, we may enter into contracts that contain a variety of representations and provide for general 
indemnifications. Our maximum exposure under these arrangements is unknown, as this would involve future claims that may be 
made against us that have not yet occurred. However, based on experience, we expect the risk of loss to be remote.
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Note 15.  Subsequent Events
 

We have evaluated subsequent events through the filing of this Quarterly Report on Form 10-Q and determined that no 
additional disclosure is necessary.
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations.

The following discussion should be read in conjunction with our unaudited consolidated financial statements and notes thereto 
appearing elsewhere in this quarterly report on Form 10-Q.  References herein to “Claros Mortgage Trust,” “Company”, “we”, “us” or 
“our” refer to Claros Mortgage Trust, Inc. and its subsidiaries unless the context specifically requires otherwise.  References to 
"Sponsor" refer to Mack Real Estate Credit Strategies, L.P. ("MRECS"), the CRE lending and debt investment business affiliated with 
Mack Real Estate Group, LLC ("MREG").  Although MRECS and MREG are distinct legal entities, for convenience, references to our 
"Sponsor" are deemed to include references to MRECS and MREG, individually or collectively, as appropriate for the context and 
unless otherwise indicated.

 
CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS

We make forward-looking statements herein and will make forward-looking statements in future filings with the SEC, press 
releases or other written or oral communications within the meaning of Section 27A of the Securities Act of 1933, as amended (the 
"Securities Act"), and Section 21E of the Securities Exchange Act of 1934, as amended (the "Exchange Act"). For these statements, we 
claim the protections of the safe harbor for forward-looking statements contained in such Sections. Forward-looking statements are 
subject to substantial risks and uncertainties, many of which are difficult to predict and are generally beyond our control. These 
forward-looking statements include information about possible or assumed future results of our business, financial condition, liquidity, 
results of operations, plans and objectives. When we use the words "believe," "expect," "anticipate," "estimate," "plan," "continue," 
"intend," "should," "may" or similar expressions, it intends to identify forward-looking statements. Statements regarding the following 
subjects, among others, may be forward-looking: the macro- and micro-economic impact of the COVID-19 pandemic and secondary 
effects thereof on our financial condition, results of operations, liquidity and capital resources; market trends in our industry, interest 
rates, real estate values, the debt securities markets or the general economy; the demand for commercial real estate loans; our business 
and investment strategy; our operating results; actions and initiatives of the U.S. government and governments outside of the United 
States, changes to government policies and the execution and impact of these actions, initiatives and policies; the state of the economy 
generally or in specific geographic regions; economic trends and economic recoveries; our ability to obtain and maintain financing 
arrangements, including secured debt arrangements and securitizations; the timing and amount of expected future fundings of 
unfunded commitments; the availability of debt financing from traditional lenders; the volume of short-term loan extensions; the 
demand for new capital to replace maturing loans; expected leverage; general volatility of the securities markets in which we 
participate; changes in the value of our assets; the scope of our target assets; interest rate mismatches between our target assets and any 
borrowings used to fund such assets; changes in interest rates and the market value of our target assets; changes in prepayment rates 
on our target assets; effects of hedging instruments on our target assets; rates of default or decreased recovery rates on our target 
assets; the degree to which hedging strategies may or may not protect us from interest rate volatility; impact of and changes in 
governmental regulations, tax law and rates, accounting, legal or regulatory issues or guidance and similar matters; our continued 
maintenance of our qualification as a REIT for U.S. federal income tax purposes; our continued exclusion from registration under the 
Investment Company Act of 1940, as amended (the "1940 Act"); the availability of opportunities to acquire commercial mortgage-
related, real estate-related and other securities; the availability of qualified personnel; estimates relating to our ability to make 
distributions to our stockholders in the future; our present and potential future competition; and unexpected costs or unexpected 
liabilities, including those related to litigation.

The forward-looking statements are based on our beliefs, assumptions and expectations of our future performance, taking into 
account all information currently available to us. Forward-looking statements are not predictions of future events. These beliefs, 
assumptions and expectations can change as a result of many possible events or factors, not all of which are known to us. See "Item 
1A. Risk Factors" of this Quarterly Report on Form 10-Q and our Annual Report. These and other risks, uncertainties, and factors, 
including those described in the annual, quarterly and current reports that we file with the SEC, could cause our actual results to differ 
materially from those included in any forward-looking statements we make. All forward-looking statements speak only as of the date 
they are made. New risks and uncertainties arise over time and it is not possible to predict those events or how they may affect us. 
Except as required by law, we are not obligated to, and do not intend to, update or revise any forward-looking statements, whether as a 
result of new information, future events or otherwise.

Introduction

We are a CRE finance company focused primarily on originating loans on transitional CRE assets located in major U.S. 
markets, including mortgage loans secured by a first priority or subordinate mortgage on transitional CRE assets, and subordinate 
loans including mezzanine loans secured by a pledge of equity ownership interests in the direct or indirect property owner rather than 
directly in the underlying commercial properties. These loans are subordinate to a mortgage loan but senior to the property owner’s 
equity ownership interests. Transitional CRE assets are properties that require repositioning, renovation, rehabilitation, leasing, 
development or redevelopment or other value-added elements in order to maximize value. We believe our Sponsor’s real estate 
development, ownership and operations experience and infrastructure differentiates us in lending on these transitional CRE assets. Our 
objective is to be a premier 
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provider of debt capital for transitional CRE assets and, in doing so, to generate attractive risk-adjusted returns for our stockholders 
over time, primarily through dividends. We strive to create a diversified investment portfolio of CRE loans that we generally intend to 
hold to maturity. We focus primarily on originating loans ranging from $50 million to $300 million on transitional CRE assets located 
in major markets with attractive fundamental characteristics supported by macroeconomic tailwinds. 

We were organized as a Maryland corporation on April 29, 2015 and commenced operations on August 25, 2015, and are traded 
on the New York Stock Exchange, or NYSE, under the symbol “CMTG”. We have elected and believe we have qualified to be taxed 
as a REIT for U.S. federal income tax purposes commencing with our taxable year ended December 31, 2015. We are externally 
managed and advised by our Manager, an investment adviser registered with the SEC pursuant to the Investment Advisers Act of 
1940, as amended (the "Advisers Act"). We operate our business in a manner that permits us to maintain our exclusion from 
registration under the Investment Company Act of 1940, as amended (the "1940 Act"). 

I. Key Financial Measures and Indicators

As a CRE finance company, we believe the key financial measures and indicators for our business are net income per share, 
dividends declared per share, Distributable Earnings per share, book value per share, adjusted book value per share, Net Debt-to-
Equity Ratio and Total Leverage Ratio. During the three months ended March 31, 2023, we had net income per share of $0.26, 
dividends declared per share of $0.37, and Distributable Earnings per share of $0.29. As of March 31, 2023, our book value per share 
was $17.26, our adjusted book value per share was $17.96, our Net-Debt-to-Equity Ratio was 2.2x, and our Total Leverage Ratio was 
2.6x. We use Net Debt-to-Equity Ratio and Total Leverage Ratio, financial measures which are not prepared in accordance with 
GAAP, to evaluate our financial leverage, which in the case of our Total Leverage Ratio, makes certain adjustments that we believe 
provide a more conservative measure of our financial condition.

Net Income Per Share and Dividends Declared Per Share 

The following table sets forth the calculation of basic and diluted net income (loss) per share and dividends declared per share ($ 
in thousands, except share and per share data):

 
    Three Months Ended  
    March 31, 2023     December 31, 2022  

Net income (loss) attributable to common stock   $ 36,678     $ (22,653 )
Weighted average shares of common stock outstanding, basic and diluted     138,385,810       138,457,076  
Basic and diluted net income (loss) per share of common stock   $ 0.26     $ (0.17 )
Dividends declared per share of common stock   $ 0.37     $ 0.37  

 
Distributable Earnings

Distributable Earnings is a non-GAAP measure used to evaluate our performance excluding the effects of certain transactions, 
non-cash items and GAAP adjustments, as determined by our Manager, that we believe are not necessarily indicative of our current 
performance and operations. Distributable Earnings is a non-GAAP measure, which we define as net income in accordance with 
GAAP, excluding (i) non-cash stock-based compensation expense, (ii) real estate depreciation and amortization, (iii) any unrealized 
gains or losses from mark-to-market valuation changes (other than permanent impairments) that are included in net income for the 
applicable period, (iv) one-time events pursuant to changes in GAAP and (v) certain non-cash items, which in the judgment of our 
Manager, should not be included in Distributable Earnings. Pursuant to the Management Agreement, we use Core Earnings, which is 
substantially the same as Distributable Earnings excluding incentive fees, to determine the incentive fees we pay our Manager. 
Distributable Earnings is substantially the same as Core Earnings, as defined in the Management Agreement, for the periods presented. 

Distributable Earnings, and other similar measures, have historically been a useful indicator of a mortgage REITs’ ability to 
cover its dividends, and to mortgage REITs themselves in determining the amount of any dividends. Distributable Earnings is a key 
factor, among others, considered by the Board in setting the dividend and as such we believe Distributable Earnings is useful to 
investors. Accordingly, we believe providing Distributable Earnings on a supplemental basis to our net income as determined in 
accordance with GAAP is helpful to our stockholders in assessing the overall performance of our business. 

We believe that Distributable Earnings provides meaningful information to consider in addition to our net income and cash 
flows from operating activities determined in accordance with GAAP. We believe Distributable Earnings helps us to evaluate our 
performance excluding the effects of certain transactions, non-cash items and GAAP adjustments, as determined by our Manager, that 
we believe are not necessarily indicative of our current performance and operations. Distributable Earnings does not represent net 
income or cash flows from operating activities as determined in accordance with GAAP and should not be considered as an alternative 
to GAAP net income, 
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an indication of our cash flows from operating activities, a measure of our liquidity or an indication of funds available for our cash 
needs. In addition, our methodology for calculating Distributable Earnings may differ from the methodologies employed by other 
companies to calculate the same or similar supplemental performance measures and, accordingly, our reported Distributable Earnings 
may not be comparable to the Distributable Earnings reported by other companies. 

While Distributable Earnings excludes the impact of our unrealized provision for or reversal of current expected credit loss 
reserves, loan losses are charged off and recognized through Distributable Earnings when deemed non-recoverable. Non-recoverability 
is determined (i) upon the resolution of a loan (i.e., when the loan is repaid, fully or partially, or in the case of foreclosure, when the 
underlying asset is sold), or (ii) with respect to any amount due under any loan, when such amount is determined to be non-collectible. 
During the three months ended March 31, 2023, we recorded a $3.2 million reversal in the CECL reserve, which has been excluded 
from Distributable Earnings.  During the three months ended December 31, 2022, we recorded a $71.4 million provision for CECL 
reserve, which has been excluded from Distributable Earnings.

In determining Distributable Earnings per share, the dilutive effect of unvested RSUs is considered. The weighted-average 
diluted shares outstanding used for Distributable Earnings has been adjusted from weighted-average diluted shares under GAAP to 
include unvested RSUs.

The table below summarizes the reconciliation from weighted-average diluted shares under GAAP to the weighted-average 
diluted shares used for Distributable Earnings:

 
   Three Months Ended  
Weighted-Averages   March 31, 2023     December 31, 2022  
Diluted Shares - GAAP     138,385,810       138,457,076  
Unvested RSUs     2,183,169       2,159,280  
Diluted Shares - Distributable Earnings     140,568,979       140,616,356  

 

The following table provides a reconciliation of net income (loss) attributable to common stock to Distributable Earnings ($ in 
thousands, except share and per share data): 

 
   Three Months Ended  
   March 31, 2023     December 31, 2022  

Net income (loss) attributable to common stock:   $ 36,678     $ (22,653 )
Adjustments:            
Non-cash stock-based compensation expense     3,366       3,427  
(Reversal of) provision for current expected credit loss reserve     (3,239 )     71,377  
Depreciation expense     2,058       2,039  
Unrealized loss (gain) on interest rate cap     1,404       (429 )
Distributable Earnings prior to principal charge-offs   $ 40,267     $ 53,761  
Principal charge-offs     -       (27 )
Distributable Earnings   $ 40,267     $ 53,734  

Weighted average diluted shares - Distributable Earnings     140,568,979       140,616,356  

Diluted Distributable Earnings per share prior to principal charge-offs   $ 0.29     $ 0.38  

Diluted Distributable Earnings per share   $ 0.29     $ 0.38  
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Book Value Per Share 

We believe that presenting book value per share adjusted for the general current expected credit loss reserve and accumulated 
depreciation is useful for investors as it enhances the comparability across the industry. We believe that our investors and lenders 
consider book value excluding these items as an important metric related to our overall capitalization.

The following table sets forth the calculation of our book value and our adjusted book value per share ($ in thousands, except 
share and per share data):

 
    March 31, 2023     December 31, 2022  

Equity   $ 2,444,154     $ 2,456,471  
Number of shares of common stock outstanding and RSUs     141,632,654       140,542,274  
Book Value per share   $ 17.26     $ 17.48  
Add back: accumulated depreciation on real estate owned     0.12       0.11  
Add back: general CECL reserve     0.58       0.61  
Adjusted Book Value per share   $ 17.96     $ 18.20  
 
(1) Calculated as (i) total equity divided by (ii) number of shares of common stock outstanding and RSUs at period end.
 

II. Our Portfolio 

The below table summarizes our loan portfolio as of March 31, 2023 ($ in thousands): 
 

                      Weighted Average        

   
Number of

Loans    
Loan 

Commitment    
Carrying 
Value    

Yield to 
Maturity    

Term to
Fully

Extended
Maturity (in 

years)     LTV  
Senior and subordinate loans     76     $ 9,314,595     $ 7,550,320       8.9 %    3.1       68.9 %
 
(1) Loan commitment represents principal outstanding plus remaining unfunded loan commitments.
(2) Net of specific CECL reserve of $60.3 million.
(3) Weighted averages are based on unpaid principal balance.
(4) All-in yield represents the weighted average annualized yield to initial maturity of each loan, inclusive of coupon, and fees 

received, based on the applicable floating benchmark rate/floors (if applicable), in place as of March 31, 2023. For loans placed 
on non-accrual, the annualized yield to initial maturity used in calculating the weighted average annualized yield to initial 
maturity is 0%.

(5) Fully extended maturity assumes all extension options are exercised by the borrower upon satisfaction of the applicable 
conditions. 

(6) LTV represents “loan-to-value” or “loan-to-cost”, which is calculated as our total loan commitment from time to time, as if fully 
funded, plus any financings that are pari passu with or senior to our loan, divided by our estimate of either (1) the value of the 
underlying real estate, determined in accordance with our underwriting process (typically consistent with, if not less than, the 
value set forth in a third-party appraisal) or (2) the borrower’s projected, fully funded cost basis in the asset, in each case as we 
deem appropriate for the relevant loan and other loans with similar characteristics. Underwritten values and projected costs 
should not be assumed to reflect our judgment of current market values or project costs, which may have changed materially 
since the date of origination. LTV is updated only in connection with a partial loan paydown and/or release of collateral, 
material changes to expected project costs, the receipt of a new appraisal (typically in connection with financing or refinancing 
activity) or a change in our loan commitment. Totals represent weighted average based on loan commitment, including non-
consolidated senior interests and pari passu interests. Loans with specific CECL reserves are reflected as 100% LTV.

Portfolio Activity and Overview 

The following table summarizes changes in unpaid principal balance within our loan portfolio for the three months ended March 
31, 2023 ($ in thousands): 
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Unpaid principal balance, beginning of period   $ 7,538,525  
Initial funding of loans     101,059  
Advances on loans     226,492  
Loan repayments     (210,787 )
Total net fundings/(payoffs)     116,764  
Unpaid principal balance, end of period   $ 7,655,289  
 
 
 

The following table details our loan investments individually based on unpaid principal balances as of March 31, 2023 ($ in 
thousands):

 
Loan 

Number   Loan type  
Origination 

Date  

Loan 
Commitment

   

Unpaid 
Principal 
Balance    

Carrying 
Value    

Fully 
Extended 
Maturity   Property Type   Construction   Location  

Risk 
Rating

1   Senior   12/16/2021     405,000       400,765       398,377     6/16/2027   Multifamily   -   CA   3
2   Senior   11/1/2019     390,000       390,000       389,065     11/1/2026   Multifamily   -   NY   3
3   Senior   7/12/2018     280,000       280,000       281,263     8/1/2023   Hospitality   -   NY   3
4   Senior   7/26/2021     225,000       225,000       224,084     7/26/2026   Hospitality   -   GA   3
5   Senior   10/18/2019     253,631       215,264       215,264     10/18/2024   For Sale Condo   Y   CA   3
6   Senior   8/17/2022     235,000       212,310       210,560     8/17/2027   Hospitality   -   CA   3
7   Senior   6/30/2022     227,000       212,229       210,171     6/30/2029   Hospitality   -   CA   3
8   Senior   12/27/2018     210,000       208,797       166,790     2/1/2025   Mixed-Use   -   NY   5
9   Senior   2/15/2022     262,500       205,452       203,429     2/15/2027   Multifamily   Y   CA   3

10   Senior   10/4/2019     223,062       197,116       196,854     10/1/2025   Mixed-Use   Y   DC   3
11   Senior   9/7/2018     192,600       192,600       192,428     10/18/2024   Land   -   NY   3
12   Senior   1/14/2022     170,000       170,000       168,989     1/14/2027   Multifamily   -   CO   3
13   Senior   9/26/2019     258,400       167,305       166,217     9/26/2026   Office   -   GA   4
14   Senior   4/14/2022     193,400       166,913       165,597     4/14/2027   Multifamily   -   MI   3
15   Senior   9/20/2019     160,000       158,135       156,676     12/31/2025   For Sale Condo   Y   FL   2
16   Senior   9/8/2022     160,000       152,793       151,503     9/8/2027   Multifamily   -   AZ   3
17   Senior   2/28/2019     150,000       150,000       149,656     2/28/2024   Office   -   CT   3
18   Senior   1/9/2018     148,592       148,592       148,592     1/9/2024   Hospitality   -   VA   4
19   Senior   12/30/2021     147,500       147,500       147,286     12/30/2025   Multifamily   -   PA   3
20   Senior   8/8/2019     154,979       138,729       120,015     8/8/2026   Multifamily   -   CA   5
21   Senior   4/26/2022     151,698       133,630       132,340     4/26/2027   Multifamily   -   TX   3
22   Senior   12/10/2021     130,000       130,000       129,371     12/10/2026   Multifamily   -   VA   3
23   Subordinate   12/9/2021     125,000       125,000       124,771     1/1/2027   Office   -   IL   3
24   Senior   9/24/2021     127,535       122,535       121,787     9/24/2028   Hospitality   -   TX   3
25   Senior   9/30/2019     122,500       122,500       122,400     2/9/2027   Office   -   NY   3
26   Senior   4/29/2019     120,000       119,510       119,411     4/29/2024   Mixed-Use   -   NY   3
27   Senior   3/1/2022     122,000       118,600       117,844     2/28/2027   Multifamily   -   TX   3
28   Senior   8/8/2022     115,000       115,000       114,291     8/8/2027   Multifamily   -   CO   3
29   Senior   7/20/2021     113,500       113,500       113,367     7/20/2026   Multifamily   -   IL   3
30   Senior   6/17/2022     127,250       112,841       111,574     6/17/2027   Multifamily   -   TX   3
31   Senior   2/13/2020     124,810       112,442       112,163     2/13/2025   Office   -   CA   4
32   Senior   4/1/2020     141,084       104,628       103,758     4/1/2026   Office   Y   TN   3
33   Senior   6/7/2018     104,250       104,250       105,343     1/15/2022   Land   -   NY   4
34   Senior   12/15/2021     103,000       103,000       102,473     12/15/2026   Multifamily   -   TN   3
35   Senior   3/21/2023     101,059       101,059       100,572     4/1/2028   Hospitality   -   CA   3
36   Senior   8/2/2021     100,000       97,005       96,534     8/2/2026   Office   -   CA   4
37   Senior   1/27/2022     100,800       96,159       95,551     1/27/2027   Multifamily   -   NV   3
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Loan 
Number   Loan type  

Origination 
Date  

Loan 
Commitment

   

Unpaid 
Principal 
Balance    

Carrying 
Value    

Fully 
Extended 
Maturity   Property Type   Construction   Location  

Risk 
Rating  

38   Senior   3/31/2020     87,750       87,750       87,750     2/9/2025   Office   -   TX   3  
39   Senior   12/21/2018     87,741       87,741       87,947     6/21/2022   Land   -   NY   3  
40   Senior   3/22/2021     148,303       79,732       78,912     3/22/2026   Other   Y   MA   3  
41   Senior   8/1/2022     115,250       78,500       78,248     7/30/2026   Hospitality   Y   NY   4  
42   Senior   7/10/2018     76,370       76,370       74,720     7/10/2025   Hospitality   -   CA   4  
43   Senior   4/5/2019     75,500       75,500       75,500     4/5/2024   Mixed-Use   -   NY   3  
44   Senior   7/27/2022     76,000       75,185       74,767     7/27/2027   Multifamily   -   UT   3  
45   Senior   8/27/2021     84,810       70,137       69,613     8/27/2026   Office   -   GA   4  
46   Senior   11/2/2021     77,115       67,211       66,653     11/2/2026   Multifamily   Y   FL   3  
47   Senior   7/31/2019     67,000       67,000       67,000     10/31/2021   Land   -   NY   4  
48   Senior   12/22/2021     76,350       65,843       65,334     12/22/2026   Multifamily   -   TX   3  
49   Senior   6/3/2021     79,600       64,821       64,333     6/3/2026   Other   -   MI   3  
50   Senior   1/10/2022     130,461       61,141       59,863     1/9/2027   Other   Y   PA   3  
51   Senior   8/29/2018     60,000       60,000       59,938     8/31/2023   Hospitality   -   NY   3  
52   Senior   1/19/2022     73,677       56,004       55,466     1/19/2027   Hospitality   -   TN   3  
53   Senior   11/4/2022     140,000       51,996       50,642     11/9/2026   Other   Y   MA   3  
54   Senior   3/15/2022     53,300       49,844       49,504     3/15/2027   Multifamily   -   AZ   3  
55   Senior   2/2/2022     90,000       42,253       41,347     2/2/2027   Office   Y   WA   3  
56   Senior   2/4/2022     44,768       38,291       37,978     2/4/2027   Multifamily   -   TX   3  
57   Senior   11/24/2021     60,255       36,235       35,671     11/24/2026   Multifamily   Y   NV   3  
58   Senior   6/30/2022     48,500       32,374       31,938     6/30/2026   Other   Y   NV   2  
59   Senior   12/30/2021     32,002       32,002       31,792     12/30/2025   For Sale Condo   -   VA   3  
60   Senior   12/30/2021     141,791       30,155       28,808     12/30/2026   Mixed-use   Y   FL   3  
61   Senior   4/18/2019     30,000       30,000       29,988     5/1/2023   Office   -   MA   3  
62   Subordinate   7/2/2021     30,200       29,407       29,496     7/2/2024   Land   -   FL   3  
63   Senior   5/13/2022     202,500       26,994       24,983     5/13/2027   Mixed-Use   Y   VA   3  
64   Senior   1/31/2022     34,641       26,571       26,278     1/31/2027   Other   Y   FL   3  
65   Senior   2/17/2022     28,479       24,525       24,348     2/17/2027   Multifamily   -   TX   3  
66   Senior   8/2/2019     20,313       20,313       20,500     2/2/2024   For Sale Condo   -   NY   3  
67   Senior   10/13/2022     106,500       17,304       16,246     10/13/2026   Other   Y   NV   3  
68   Senior   1/4/2022     32,795       5,731       5,413     1/4/2027   Other   Y   GA   3  
69   Senior   2/25/2022     53,984       4,428       3,890     2/25/2027   Other   Y   GA   3  
70   Senior   4/19/2022     23,378       4,168       3,937     4/19/2027   Other   Y   GA   3  
71   Senior   7/1/2019     3,500       3,500       3,500     12/30/2020   Other   -   Other   5  
72   Senior   2/18/2022     32,083       2,764       2,445     2/18/2027   Other   Y   FL   3  
73   Senior   4/19/2022     24,245       1,413       1,171     4/19/2027   Other   Y   GA   3  
74   Subordinate   8/2/2018     927       927       919     7/9/2023   Other   -   NY   2  
75   Senior   12/21/2022     112,100       -       (1,121 )   12/21/2027   Multifamily   Y   WA   3  
76   Senior   9/2/2022     176,257       -       (1,763 )   9/2/2027   Multifamily   Y   UT   3  
                                                 
                                                 

 Total     9,314,595       7,655,289       7,550,320                        
 General CECL reserve                 (67,326 )                      

 Grand Total/Weighted Average     9,314,595       7,655,289       7,482,994             30.0%         3.2  
 

(1) Loan commitment represents principal outstanding plus remaining unfunded loan commitments.
(2) Net of specific CECL reserve on applicable loans.
(3) Fully extended maturity assumes all extension options are exercised by the borrower upon satisfaction of the applicable 

conditions.
(4) Percent of total construction loans based on loan commitments, as of March 31, 2023.  
 
Real Estate Owned, Net 

On February 8, 2021, we acquired legal title to a portfolio of hotel properties located in New York, NY through a foreclosure. 
Prior to February 8, 2021, the hotel portfolio represented the collateral for the $103.9 million mezzanine loan that we held, which was 
in default as a result of the borrower failing to pay debt service. The hotel portfolio appears as real estate owned, net on our 
consolidated balance sheets and, as of March 31, 2023, was encumbered by a $290.0 million securitized senior mortgage, which is 
included as a liability on our consolidated balance sheets. Refer to Note 5 to our consolidated financial statements for additional 
details.

Asset Management 

Our Manager proactively manages the loans in our portfolio from closing to final repayment and our Sponsor has dedicated 
asset management employees to perform asset management services. Following the closing of an investment, the asset management 
team rigorously monitors the loan, with an emphasis on ongoing financial, legal, market condition and quantitative analyses. Through 
the final repayment of a loan, the asset management team maintains regular contact with borrowers, servicers and local market experts 
monitoring performance of the collateral, anticipating borrower, property and market issues, and enforcing our rights and remedies 
when appropriate. 

From time to time, some of our borrowers may experience delays in the execution of their business plans. As a transitional 
lender, we work with our borrowers to execute loan modifications which could include additional equity contributions from 
borrowers, 
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repurposing of reserves, temporary deferrals of interest or principal, or partial deferral of coupon interest as payment-in-kind interest. 
We have completed a number of loan modifications to date, and we may continue to make additional modifications depending on the 
business plans, financial condition, liquidity and results of operations of our borrowers. 

Our Manager reviews our loan portfolio at least quarterly, undertakes an assessment of the performance of each loan, and 
assigns it a risk rating between “1” and “5,” from least risk to greatest risk, respectively. The weighted average risk rating of our total 
loan portfolio was 3.2 at March 31, 2023.

Current Expected Credit Losses
 

During the three months ended March 31, 2023, we recorded a reversal of current expected credit losses of $3.2 million, 
resulting in a total current expected credit loss reserve of $143.1 million as of March 31, 2023. The decrease was primarily attributable 
to seasoning of our loan portfolio and a reduction in our loan portfolio's total commitments.

During the three months ended December 31, 2022, we recorded a specific CECL reserve of $42.0 million in connection with a 
senior loan with an unpaid principal balance and carrying value prior to any specific CECL reserve of $208.8 million and an initial 
maturity date of February 1, 2023. The loan is collateralized by a mixed-use building in New York, NY.  As of March 31, 2023 and 
December 31, 2022, this loan is on non-accrual status. 

During the three months ended December 31, 2022, we recorded a specific CECL reserve of $18.3 million in connection with a 
senior loan with an unpaid principal balance of $138.8 million, a carrying value prior to any specific CECL reserve of $138.3 million 
and an initial maturity date of August 8, 2024. The loan, which is comprised of a portfolio of uncrossed loans, is collateralized by a 
portfolio of multifamily properties located in San Francisco, CA.  As of March 31, 2023 and December 31, 2022, this loan is on non-
accrual status. 

Fair market values used to determine specific CECL reserves are calculated using a discounted cash flow model, a sales 
comparison approach, or a market capitalization approach.  Estimates of fair market values include assumptions of property specific 
cash flows over estimated holding periods, discount rates approximating 6.0%, and market capitalization rates ranging from 4.5% to 
6.0%.  These assumptions are based upon the nature of the properties, recent sales and lease comparables, and anticipated real estate 
and capital market conditions. 

During the three months ended March 31, 2022, we recorded a provision for current expected credit losses of $2.1 million, 
resulting in a total current expected credit loss of $75.6 million as of March 31, 2022. The increase was primarily attributable to the 
increase in size of our portfolio and unfunded loan commitments. Additionally, we recorded a specific CECL reserve of $0.2 million 
on a senior loan with an outstanding principal balance of $8.6 million. During the fourth quarter of 2022, this loan was repaid, 
resulting in a principal charge off of $27,000.

Portfolio Financing 

Our financing arrangements include repurchase agreements, a term participation facility, asset-specific financing structures, 
mortgages on real estate owned, and Secured Term Loan borrowings. 

The following table summarizes our loan portfolio financing ($ in thousands):
 

    March 31, 2023  

    Capacity    
Borrowing 
Outstanding    

Weighted
Average
Spread  

Repurchase agreements and term participation facility   $ 5,859,683     $ 4,201,457       + 2.52%  
Repurchase agreements - Side Car     361,488       250,701       + 5.23%  
Loan participations sold     264,252       264,252       + 3.64%  
Notes payable     450,435       181,522       + 3.05%  
Secured term loan     753,183       753,183       + 4.50%  
Debt related to real estate owned     290,000       290,000       + 2.78%  
Total / weighted average   $ 7,979,041     $ 5,941,115       + 2.96%  
 
(1) Weighted average spread over the applicable benchmark is based on unpaid principal balance. One-month LIBOR and SOFR as 

of March 31, 2023 were 4.86% and 4.80%, respectively. Fixed rate loans are presented as a spread over the relevant floating 
benchmark rates.
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Refer to Note 6 to our consolidated financial statements for additional details on our financings.

Repurchase Agreements and Term Participation Facility

We finance certain of our loans using repurchase agreements and a term participation facility. As of March 31, 2023, aggregate 
borrowings outstanding under our repurchase agreements and term participation facility totaled $4.5 billion, with a weighted average 
coupon of one-month LIBOR or one-month term SOFR plus 2.67% per annum. All weighted averages are based on unpaid principal 
balance. As of March 31, 2023, outstanding borrowings under these facilities had a weighted average term to fully extended maturity 
(assuming we exercise all extension options and our counterparty agrees to such extension options) of 3.2 years. 

Each repurchase agreement contains “margin maintenance” provisions, which are designed to allow the counterparty to require 
the delivery of cash or other assets to de-lever assets that are determined to have experienced a diminution in value.  Since inception 
through March 31, 2023, we have not received any margin calls under any of our repurchase agreements.  Each repurchase agreement 
lender has the benefit of cross-collateralization across all of the loans in its facility.

Our term participation facility lender also has the benefit of cross-collateralization across all of the loans in its facility. We 
present the term participation facility as a liability on our consolidated balance sheets.  As of March 31, 2023, five of our loans were 
financed under the term participation facility.

Loan Participations Sold 

We finance certain of our loans via the sale of a participation in such loans, and we present the loan participations sold as 
liabilities on our consolidated balance sheet when such arrangements do not qualify as sales under GAAP. In instances where we have 
multiple loan participations with the same lender, the financings are generally not cross-collateralized. Each of our loan participations 
sold is generally term-matched to its corresponding loan. As of March 31, 2023, three of our loans were financed with loan 
participations sold. 

Notes Payable 

We finance certain of our loans via secured financings on a term-matched basis that is generally non-recourse. We refer to such 
financings as notes payable and they are collateralized by the related loans receivable. As of March 31, 2023, six of our loans were 
financed with notes payable. 

Secured Term Loan 

We have a secured term loan of $753.2 million which we originally entered into on August 9, 2019. Our secured term loan is 
presented net of any original issue discount and transaction expenses which are deferred and recognized as a component of interest 
expense over the life of the loan using the effective interest method.  As of March 31, 2023, our secured term loan has an unpaid 
principal balance of $753.2 million and a carrying value of $736.2 million. 

Debt Related to Real Estate Owned 

On February 8, 2021 we assumed a $300.0 million securitized senior mortgage in connection with a Uniform Commercial Code 
foreclosure on a portfolio of seven limited service hotels located in New York, New York. The securitized senior mortgage is non-
recourse to us. Our debt related to real estate owned as of March 31, 2023 has an unpaid principal balance of $290.0 million, a 
carrying value of $289.5 million and a stated rate of one-month LIBOR plus 2.78%, subject to a one-month LIBOR floor of 0.75%.  
See Derivatives below for further detail of the interest rate cap related to this financing.

Derivatives

As part of the agreement to amend the terms of our debt related to real estate owned in June 2021, we acquired an interest rate 
cap with a notional amount of $290.0 million, strike rate of 3.00%, and a maturity date of February 15, 2024 for $275,000. The fair 
value of the interest rate cap is $4.6 million at March 31, 2023.

The interest rate cap effectively limits the maximum interest rate of our debt related to real estate owned to 5.78%. Changes in 
the fair value of our interest rate cap are recorded as an unrealized gain or loss on interest rate cap on our consolidated statements of 
operations and the fair value is recorded in other assets on our consolidated balance sheets. Proceeds received from our counterparty 
related to the interest rate cap are recorded as proceeds from interest rate cap on our consolidated statements of operations. During the 
three months ended March 31, 2023, we recognized $1.2 million as proceeds from interest rate cap.
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Acquisition Facility

On June 29, 2022, we entered into a $150.0 million, full recourse credit facility. The facility generally provides interim 
financing for eligible loans for up to 180 days at an initial advance rate of 75%, which begins to decline after the 90th day. The facility 
matures on June 29, 2025 and earns interest at a rate of one-month term SOFR, plus a 0.10% credit spread adjustment, plus a spread of 
2.25%.  With the consent of our lenders, and subject to certain conditions, the commitment of the facility may be increased up to 
$500.0 million.  As of March 31, 2023, the outstanding balance of the facility is $0.

Financial Covenants

Our financing agreements generally contain certain financial covenants that subject us to: (i) our ratio of earnings before 
interest, taxes, depreciation, and amortization, to interest charges, as defined in the agreements, shall be not less than 1.5 to 1.0; (ii) 
our tangible net worth, as defined in the agreements, shall not be less than $2.1 billion as of each measurement date plus 75% of 
proceeds from future equity issuances; (iii) cash liquidity shall not be less than the greater of (x) $50 million or (y) 5% of our recourse 
indebtedness; and (iv) our indebtedness shall not exceed 77.8% of our total assets. As of March 31, 2023 and December 31, 2022, we 
are in compliance with all covenants under our financing agreements.  The foregoing requirements are based upon the most restrictive 
financial covenants in place as of the reporting date.

Non-Consolidated Senior Interests Sold and Non-Consolidated Senior Interests Held by Third Parties 

In certain instances, we use structural leverage through the non-recourse syndication of a match-term senior loan interest to a 
third party which qualifies for sale accounting under GAAP, or through the acquisition of a subordinate loan for which a non-recourse 
senior interest is retained by a third party. In such instances, the senior loan is not included on our consolidated balance sheet. 

The following table summarizes our non-consolidated senior interests and related retained subordinate interests as of March 31, 
2023 ($ in thousands):

 

Non-Consolidated Senior Interests  
Loan
Count    

Loan
Commitment    

Unpaid
Principal
Balance    

Carrying
Value    

Weighted 
Average 

Spread  

Term to
Fully

Extended
Maturity

(in years)  
Floating rate non-consolidated senior loans     1     $ 57,300     $ 55,963     N/A     + 4.35%     1.3  
Retained floating rate subordinate loans     1     $ 30,200     $ 29,407     $ 29,496     + 12.75%     1.3  
Fixed rate non-consolidated senior loans     2     $ 861,073     $ 859,660     N/A     3.47%     3.6  
Retained fixed rate subordinate loans     2     $ 125,927     $ 125,927     $ 125,690     8.49%     3.7  
 
(1) Our non-consolidated senior interest is indexed to one-month LIBOR, which was 4.86% at March 31, 2023. 
(2) Weighted average is based on unpaid principal balance. 
(3) Term to fully extended maturity is determined based on the maximum maturity of each of the corresponding loans, assuming all 

extension options are exercised by the borrower; provided, however, that our loans may be repaid prior to such date.

Floating and Fixed Rate Portfolio 

Our business model seeks to minimize our exposure to changing interest rates by originating floating rate loans and financing 
those floating rate loans with floating rate liabilities. Further, we seek to match the benchmark indices, typically one-month LIBOR or 
one-month term SOFR, in the floating rate loans we originate and the related floating rate financings. As of March 31, 2023, 98.0% of 
our loans based on unpaid principal balance were floating rate and the majority of our floating rate loans were financed with liabilities 
that require interest payments based on floating rates also determined by reference to one-month LIBOR or one-month term SOFR 
plus a spread, which resulted in approximately $1.6 billion of net floating rate exposure. 

The following table details our net floating rate exposure as of March 31, 2023 ($ in thousands):
 

   
Net Floating

Rate Exposure  
Floating rate assets   $ 7,505,549  
Floating rate liabilities     (5,921,115 )
Net floating rate exposure   $ 1,584,434  
 
(1) Our floating rate loans and related liabilities are all indexed to one-month LIBOR or one-month term SOFR. One-month LIBOR 

and one-month term SOFR as of March 31, 2023 was 4.86% and 4.80%, respectively.  Amounts include loans on non-accrual 
status.
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LIBOR has been the subject of national and international regulatory guidance and proposals for reform. On March 5, 2021, the 
Financial Conduct Authority of the United Kingdom, or the FCA, which regulates LIBOR’s administrator, ICE Benchmark 
Administration Limited, or IBA, announced that all LIBOR tenors relevant to our assets and liabilities will cease to be published or 
will no longer be representative after June 30, 2023 (and that all other LIBOR tenors will cease to be published or will no longer be 
representative either after December 31, 2021, or after June 30, 2023). The U.S. Federal Reserve, in conjunction with the Alternative 
Reference Rates Committee, a steering committee comprised of large U.S. financial institutions, has identified the Secured Overnight 
Financing Rate, or SOFR, a new index calculated using short-term repurchase agreements backed by Treasury securities, as its 
preferred alternative rate for USD LIBOR.

Our agreements generally allow for a new interest rate index to be used if LIBOR is no longer available.  We are currently 
working with our borrowers and lenders to transition our loans and financing arrangements to be indexed to one-month SOFR.

We have an interest rate cap with a notional amount of $290.0 million and a maturity date of February 15, 2024 on our debt 
related to real estate owned. The interest rate cap effectively limits the maximum interest rate of our debt related to real estate owned 
to 5.78%. We have not employed other interest rate derivatives (interest rate swaps, caps, collars or floors) to hedge our asset or 
liability portfolio, but we may do so in the future.

Refer to “Quantitative and Qualitative Disclosures About Market Risk—LIBOR Transition” below for additional information.

Results of Operations – Three Months Ended March 31, 2023 and December 31, 2022
 

As previously disclosed, beginning with our Quarterly Report on Form 10-Q for the quarter ended September 30, 2021, and for 
all subsequent reporting periods, we have elected to present results of operations by comparing to the immediately preceding period, 
as well as the same year to date period in the prior year. Given the dynamic nature of our business and the sensitivity to the real estate 
and capital markets, we believe providing analysis of results of operations by comparing to the immediately preceding period is more 
meaningful to our stockholders in assessing the overall performance of our current business.

Operating Results 

The following table sets forth information regarding our consolidated results of operations for the three months ended March 31, 
2023, and December 31, 2022 ($ in thousands, except per share data): 

 
    Three Months Ended              

    March 31, 2023     December 31, 
2022     $ Change     % Change  

Revenue                        
Interest and related income   $ 164,166     $ 154,460     $ 9,706       6 %
Less: interest and related expense     106,027       92,501       13,526       15 %
Net interest income     58,139       61,959       (3,820 )     -6 %

Revenue from real estate owned     10,963       21,657       (10,694 )     -49 %
Total revenue     69,102       83,616       (14,514 )     -17 %

Expenses                        
Management fees - affiliate     9,656       9,867       (211 )     -2 %
Incentive fees - affiliate     1,558       -       1,558       100 %
General and administrative expenses     4,923       4,774       149       3 %
Stock-based compensation expense     3,366       3,427       (61 )     -2 %
Real estate owned:                        
Operating expenses     10,000       12,301       (2,301 )     -19 %
Interest expense     5,444       4,964       480       10 %
Depreciation     2,058       2,039       19       1 %

Total expenses     37,005       37,372       (367 )     -1 %
Proceeds from interest rate cap     1,183       495       688       139 %
Unrealized (loss) gain on interest rate cap     (1,404 )     429       (1,833 )     -427 %
Income from equity method investment     1,563       1,556       7       0 %
Reversal of (provision for) current expected credit loss reserve     3,239       (71,377 )     74,616       105 %
Net income (loss)   $ 36,678     $ (22,653 )   $ 59,331       262 %
Net income (loss) per share of common stock:                        
Basic and diluted   $ 0.26     $ (0.17 )   $ 0.43       253 %
 

38



 

Comparison of the three months ended March 31, 2023 and December 31, 2022 

Revenue 

Revenue decreased $14.5 million during the three months ended March 31, 2023, compared to the three months ended 
December 31, 2022. The decrease is primarily due to a decrease in revenue from real estate owned of $10.7 million due to seasonally 
lower occupancy and revenue per available room ("RevPAR") levels and a decrease in net interest income of $3.8 million, which was 
driven by an increase in interest expense of $13.5 million, as a result of increased borrowing levels and reference rate increases, offset 
in part by an increase in interest income of $9.7 million as a result of an increased loans receivable balance and reference rate 
increases, partially offset by an increase in loans on non-accrual status over the three months ended March 31, 2023.

Expenses 

Expenses are primarily comprised of base management fees payable to our Manager, incentive fees payable to our Manager, 
general and administrative expenses, stock-based compensation expense, operating expenses from real estate owned, interest expense 
from debt related to real estate owned, and depreciation on real estate owned. Expenses decreased by $0.4 million during the three 
months ended March 31, 2023, as compared to the three months ended December 31, 2022, primarily due to:
 

(i) a decrease in operating expenses from real estate owned of $2.3 million during the comparative period, due to decreased 
variable operating expenses in connection with lower occupancy levels at the hotel portfolio;

(ii) offset by an increase in incentive fees of $1.6 million as a result of core earnings over the trailing four quarters being in 
excess of a 7% hurdle as of March 31, 2023;

(iii) further offset by an increase in interest expense on debt related to real estate owned of $0.5 million primarily as a result of  
reference rate increases over the three months ended March 31, 2023.

 
Proceeds from interest rate cap

Proceeds from interest rate cap were $0.7 million higher during the three months ended March 31, 2023, as compared to the 
three months ended December 31, 2022, due to increased one-month LIBOR rates, which continued to be in excess of our interest rate 
cap's 3% strike rate.

 
Unrealized (loss) gain on interest rate cap

During the three months ended March 31, 2023, we recognized a $1.4 million unrealized loss on interest rate cap, compared to a 
$0.4 million unrealized gain on interest rate cap during the three months ended December 31, 2022. The fair value of the interest rate 
cap increases as interest rates increase and generally decreases as the interest rate cap approaches maturity.
 
Income from equity method investment

During the three months ended March 31, 2023 and December 31, 2022, we recognized income from our equity method 
investment of $1.6 million.

Reversal of (provision for) current expected credit loss reserve

During the three months ended March 31, 2023, we recorded a reversal of current expected credit losses of $3.2 million, 
primarily attributable to seasoning of our loan portfolio and a reduction in our loan portfolio's total commitments. During the three 
months ended December 31, 2022, we recorded a provision for current expected credit losses of $71.4 million, primarily attributable 
to specific CECL reserves of $60.3 million related to two loans, an increase in the size of our loan portfolio, and worsening 
macroeconomic forecasts.
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Results of Operations – Three Months Ended March 31, 2023, and March 31, 2022
 

The following table sets forth information regarding our consolidated results of operations for three months ended March 31, 
2023 and 2022 ($ in thousands, except per share data): 
 
    Three Months Ended              
    March 31, 2023     March 31, 2022     $ Change     % Change  
Revenue                        
Interest and related income   $ 164,166     $ 90,694     $ 73,472       81 %
Less: interest and related expense     106,027       39,580       66,447       168 %
Net interest income     58,139       51,114       7,025       14 %

Revenue from real estate owned     10,963       6,813       4,150       61 %
Total revenue     69,102       57,927       11,175       19 %

Expenses                        
Management fees - affiliate     9,656       9,807       (151 )     -2 %
Incentive fees - affiliate     1,558       -       1,558       100 %
General and administrative expenses     4,923       4,343       580       13 %
Stock-based compensation expense     3,366       -       3,366       100 %
Real estate owned:                        
Operating expenses     10,000       7,780       2,220       29 %
Interest expense     5,444       2,584       2,860       111 %
Depreciation     2,058       1,940       118       6 %

Total expenses     37,005       26,454       10,551       40 %
Proceeds from interest rate cap     1,183       -       1,183       100 %
Unrealized loss on interest rate cap     (1,404 )     -       (1,404 )     -100 %
Income from equity method investment     1,563       -       1,563       100 %
Reversal of (provision for) current expected credit loss reserve     3,239       (2,102 )     5,341       254 %
Net income   $ 36,678     $ 29,371       7,307       25 %
Net loss attributable to non-controlling interests   $ -     $ (41 )   $ 41       100 %
Net income attributable to common stock   $ 36,678     $ 29,412     $ 7,266       25 %
Net income per share of common stock:                        
Basic and diluted   $ 0.26     $ 0.21     $ 0.05       24 %
 
Comparison of the three months ended March 31, 2023 and March 31, 2022

Revenue

Revenue increased $11.2 million during the three months ended March 31, 2023, compared to the three months ended March 31, 
2022. The increase is primarily due to an increase in net interest income of $7.0 million for the comparative period, which was driven 
by an increase in interest income of $73.5 million, primarily as a result of an increased loans receivable balance and reference rate 
increases, partially offset by an increase in interest expense of $66.5 million as a result of increased borrowing levels and reference 
rate increases. Further, revenue from real estate owned increased $4.2 million compared to the prior period due to higher occupancy 
and RevPAR levels versus the first quarter of 2022 during which the Omicron variant of COVID-19 depressed occupancy. 

Expenses

Expenses are primarily comprised of base management fees payable to our Manager, incentive fees payable to our Manager, 
general and administrative expenses, stock-based compensation expense, operating expenses from real estate owned, interest expense 
from debt related to real estate owned, and depreciation on real estate owned. Expenses increased by $10.6 million, during the three 
months ended March 31, 2023, as compared to the three months ended March 31, 2022, primarily due to:

(i) an increase in stock-based compensation of $3.4 million during the comparative period, due to restricted stock units 
granted during the second quarter of 2022;

(ii) an increase in interest expense on debt related to real estate owned of $2.9 million primarily as a result of reference rate 
increases over the comparative period;

(iii) an increase in operating expenses from real estate owned of $2.2 million during the comparative period, due to increased 
variable operating expenses in connection with higher occupancy levels at the hotel portfolio during the comparative 
period;

(iv) an increase in incentive fees of $1.6 million as a result of core earnings over the trailing four quarters being in excess of a 
7% hurdle as of March 31, 2023.
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Proceeds from interest rate cap

Proceeds from interest rate cap were $1.2 million higher during the comparative period due to one-month LIBOR exceeding our 
interest rate cap's 3% strike rate during the first quarter of 2023.

Unrealized (loss) gain on interest rate cap

Unrealized gain on interest rate cap was $1.4 million lower during the comparative period due to the recognition of a $1.4 
million unrealized loss resulting from a decrease in fair value of the interest rate cap during the three months ended March 31, 2023.

Income from equity method investment

During the three months ended March 31, 2023, we recognized income from equity method investment of $1.6 million as a  
result of us accounting for our investment in CMTG/TT as an equity method investment during the first quarter of 2023. We did not 
hold any equity method investments during the three months ended March 31, 2022.

Reversal of (provision for) current expected credit loss reserve

During the three months ended March 31, 2023, we recorded a reversal of current expected credit losses of $3.2 million, 
primarily attributable to seasoning of our loan portfolio and a reduction in our loan portfolio's total commitments. During the three 
months ended March 31, 2022, we recorded a provision for current expected credit losses of $2.1 million, primarily attributable to an 
increase in the size of our portfolio.
 

Liquidity and Capital Resources 

Capitalization 

We have capitalized our business to date primarily through the issuance of shares of our common stock and borrowings under 
our secured financings and our Secured Term Loan. As of March 31, 2023, we had 138,376,144 shares of our common stock 
outstanding, representing $2.4 billion of equity and we also had $5.9 billion of outstanding borrowings under our secured financings, 
our Secured Term Loan, and our debt related to real estate owned. As of March 31, 2023, our secured financings consisted of six 
repurchase agreements with capacity of $5.2 billion and an outstanding balance of $4.1 billion, a term participation facility with a 
capacity of $1.0 billion and an outstanding balance of $340.2 million, nine asset-specific financings with capacity of $714.7 million 
and an outstanding balance of $445.8 million, and an acquisition facility with a capacity of $150.0 million and no outstanding balance.  
As of March 31, 2023, our Secured Term Loan had an outstanding balance of $753.2 million and our debt related to real estate owned 
had an outstanding balance of $290.0 million.

Net Debt-to-Equity Ratio and Total Leverage Ratio  

Net Debt-to-Equity Ratio and Total Leverage Ratio are non-GAAP measures that we use to evaluate our financial leverage, 
which in the case of our Total Leverage Ratio, makes certain adjustments that we believe provide a more conservative measure of our 
financial condition. 

Net Debt-to-Equity Ratio is calculated as the ratio of asset specific debt (repurchase agreements, term participation facility, loan 
participations sold, net, notes payable, net, and debt related to real estate owned, net) and secured term loan, less cash and cash 
equivalents to total equity. 

Total Leverage Ratio is similar to Net Debt-to-Equity Ratio, however it includes non-consolidated senior interests sold and non-
consolidated senior interests held by third parties. Non-consolidated senior interests sold and non-consolidated senior interests held by 
third parties, as applicable, are secured by the same collateral as our loan and are structurally senior in repayment priority relative to 
our loan. We believe the inclusion of non-consolidated senior interests sold and non-consolidated senior interests held by third parties 
provides a meaningful measure of our financial leverage.
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The following table presents our Net Debt-to-Equity and Total Leverage Ratios as of March 31, 2023 and December 31, 2022 ($ 
in thousands):

 

   March 31, 2023     December 31, 2022  
Asset specific debt   $ 5,182,328     $ 4,927,098  
Secured term loan, net     736,190       736,853  
Total debt     5,918,518       5,663,951  
Less: cash and cash equivalents     (426,503 )     (306,456 )
Net Debt   $ 5,492,015     $ 5,357,495  
Total Equity   $ 2,444,154     $ 2,456,471  
Net Debt-to-Equity Ratio   2.2x     2.2x  
Non-consolidated senior loans     915,623       968,302  
Total Leverage   $ 6,407,638     $ 6,325,797  
Total Leverage Ratio   2.6x     2.6x  

Sources of Liquidity 

Our primary sources of liquidity include cash and cash equivalents, interest income from our loans, loan repayments, available 
borrowings under our repurchase agreements, identified borrowing capacity related to our notes payable and loan participations sold, 
borrowings under our Secured Term Loan, and proceeds from the issuance of our common stock. As circumstances warrant, we and 
our subsidiaries may also issue common equity, preferred equity and/or debt or incur other debt, including term loans, from time to 
time on an opportunistic basis, dependent upon market conditions and available pricing.  The following table sets forth, as of March 
31, 2023 and December 31, 2022, our sources of available liquidity ($ in thousands): 
 

    March 31, 2023     December 31, 2022  
Cash and cash equivalents   $ 426,503     $ 306,456  
Loan principal payments held by servicer     912       -  
Approved and undrawn credit capacity     127,808       213,113  
Total sources of liquidity   $ 555,223     $ 519,569  
 

(1) Represents loan principal payments held in lockboxes or by our third-party loan servicer as of the balance sheet date which were 
remitted to us during the subsequent remittance cycle, net of the related secured debt balance.

We have $593.5 million unpaid principal balance of unencumbered loans at March 31, 2023. Our ability to finance certain of 
these unencumbered loans is subject to one or more counterparties' willingness to finance such loans.

Liquidity Needs 

In addition to our ongoing loan origination and acquisition activity, our primary liquidity needs include future fundings to our 
borrowers on our unfunded loan commitments, interest and principal payments on outstanding borrowings under our financings, 
operating expenses and dividend payments to our stockholders necessary to satisfy REIT dividend requirements. Additionally, our 
financing agreements require us to maintain minimum levels of liquidity in order to satisfy certain financial covenants. We currently 
maintain, and seek to maintain, cash and liquidity to comply with minimum liquidity requirements under our financings, and we also 
maintain and seek to maintain excess cash and liquidity to, if necessary, reduce borrowings under our secured financings, including 
our repurchase agreements.

As of March 31, 2023, we had aggregate unfunded loan commitments of $1.7 billion which is comprised of funding for capital 
expenditures and construction, leasing costs, and interest and carry costs.  The timing of these fundings will vary depending on the 
progress of capital projects, leasing, and cash flows at the properties securing our loans. Therefore, the exact timing and amounts of 
such future loan fundings are uncertain and will depend on the current and future performance of the underlying collateral assets. We 
expect to fund our loan commitments over the remaining maximum term of the related loans, which have a weighted-average future 
funding period of 3.8 years.

We may from time to time utilize capital to retire, redeem or repurchase our equity or debt securities, term loans or other debt 
instruments through open market purchases, privately negotiated transactions or otherwise. Such repurchases, redemptions or 
retirements, if any, will depend on prevailing market conditions, our liquidity requirements, contractual restrictions or other factors.
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Contractual Obligations and Commitments 

Our contractual obligations and commitments as of March 31, 2023 were as follows ($ in thousands): 
 

    Payment Timing  

   
Total

Obligations    
Less than

1 year    
1 to

3 years    
3 to

5 years    
More than

5 years  
Unfunded loan commitments   $ 1,659,306     $ 926,914     $ 650,998     $ 81,394     $ -  
Secured financings, term loan agreement, and debt
   related to real estate owned - principal and interest

    7,210,619       1,234,038       2,522,869       3,453,712       -  

Total   $ 8,869,925     $ 2,160,952     $ 3,173,867     $ 3,535,106     $ -  
 

(1) The allocation of our unfunded loan commitments is based on the earlier of our expected funding date and the commitment 
expiration date. As of March 31, 2023, we have $1.0 billion of expected or in-place financings to fund our remaining 
commitments.

(2) The allocation of our secured financings and term loan agreement is based on the earlier of the fully extended maturity date of 
each individual borrowing or the maximum maturity date under the respective agreement, and assumes four loans with 
aggregate borrowings outstanding of $209.2 million that are in maturity default have an extended maturity date in 2023.

(3) Amounts include the related future interest payment obligations, which are estimated by assuming the amounts outstanding 
under our secured financing agreements and one-month LIBOR or one-month term SOFR in effect as of March 31, 2023 will 
remain constant into the future. This is only an estimate, as actual amounts borrowed and rates will vary over time. Our floating 
rate loans and related liabilities are indexed to one-month LIBOR or one-month term SOFR. Totals exclude non-consolidated 
senior interests. 

We are required to pay our Manager, in cash, a base management fee and incentive fees (to the extent earned) on a quarterly 
basis in arrears. The tables above do not include the amounts payable to our Manager under the Management Agreement as they are 
not fixed and determinable. 

As a REIT, we generally must distribute substantially all of our REIT taxable income, determined without regard to the 
deduction for dividends paid and excluding net capital gains, to stockholders in the form of dividends to comply with certain of the 
provisions of the Internal Revenue Code. To the extent that we satisfy this distribution requirement but distribute less than 100% of 
our REIT taxable income, we will be subject to U.S. federal income tax on our undistributed REIT taxable income. Our REIT taxable 
income does not necessarily equal our net income as calculated in accordance with GAAP or our Distributable Earnings as described 
previously. 

Loan Maturities

The following table summarizes the future scheduled repayments of principal based on fully extended maturity dates for the 
loan portfolio as of March 31, 2023 ($ in thousands): 

 

Year  

Unpaid
Principal
Balance    

Loan
Commitment  

2023     370,927       370,927  
2024     951,186       990,836  
2025     1,020,112       1,061,494  
2026     2,063,475       2,694,437  
2027     2,551,275       3,478,816  
Thereafter     435,823       455,594  
Total   $ 7,392,798     $ 9,052,104  

 
(1) Excludes $262.5 million in principal balance of loans which are currently in maturity default and do not have any extension 

options remaining.
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Cash Flows 

The following table provides a breakdown of the net change in our cash and cash equivalents and restricted cash for the three 
months ended March 31, 2023 and 2022, respectively ($ in thousands): 

 
    Three Months Ended  

    March 31, 2023     March 31, 2022  
Net cash flows provided by operating activities   $ 19,507     $ 22,620  
Net cash flows used in investing activities     (97,625 )     (456,588 )
Net cash flows provided by financing activities     196,060       566,972  
Net increase in cash, cash equivalents, and restricted cash   $ 117,942     $ 133,004  
 

We experienced a net increase in cash and cash equivalents and restricted cash of $117.9 million during the three months ended 
March 31, 2023, compared to a net increase of $133.0 million during the three months ended March 31, 2022. 

During the three months ended March 31, 2023, we made initial fundings of $101.1 million of new loans and $204.6 million of 
advances on existing loans and made repayments on financings arrangements of $350.9 million. We received $599.0 million of 
proceeds from borrowings under our financing arrangements and received $207.8 million from loan repayments.

Income Taxes 

We have elected and believe we have qualified to be taxed as a REIT for U.S. federal income tax purposes, commencing with 
our initial taxable year ended December 31, 2015. We generally must distribute annually at least 90% of our REIT taxable income, 
determined without regard to the deduction for dividends paid and excluding net capital gain, to maintain our REIT status. To the 
extent that we satisfy this distribution requirement, but distribute less than 100% of our REIT taxable income, we will be subject to 
U.S. federal income tax on our undistributed REIT taxable income. In addition, we will be subject to a 4% nondeductible excise tax if 
the actual amount that we pay (or are treated as paying) out to our stockholders in a calendar year is less than a minimum amount 
specified under U.S. federal tax laws. Our real estate owned is held in a TRS. Our TRS is not consolidated for U.S. federal income tax 
purposes and is taxed separately as a corporation. For financial reporting purposes, a provision or benefit for current and deferred 
taxes is established for the portion of earnings or expense recognized by us with respect to our TRS.

Our qualification as a REIT also depends on our ability to meet various other requirements imposed by the Internal Revenue 
Code, which relate to organizational structure, diversity of stock ownership and certain restrictions with regard to the nature of our 
assets and the sources of our income. Even if we qualify as a REIT, we may be subject to certain U.S. federal income and excise taxes 
and state and local taxes on our income and assets. If we fail to maintain our qualification as a REIT for any taxable year, we may be 
subject to material penalties as well as federal, state and local income tax on our REIT taxable income at regular corporate rates and 
we would not be able to qualify as a REIT for the subsequent four full taxable years. As of March 31, 2023, we were in compliance 
with all REIT requirements. 

Refer to Note 13 to our consolidated financial statements for additional information about our income taxes.

Off-Balance Sheet Arrangements 

As of March 31, 2023, we had no off-balance sheet arrangements. 

Critical Accounting Policies and Estimates

Our discussion and analysis of our financial condition and results of operations is based upon our consolidated financial 
statements, which have been prepared in accordance with GAAP. The preparation of these financial statements requires our Manager 
to make estimates, judgments and assumptions that affect the reported amounts of assets and liabilities and the disclosure of 
contingent assets and liabilities at the date of the financial statements and the reported amounts of revenue and expenses during the 
reporting periods. We believe that all of the decisions and estimates are reasonable, based upon the information available to us. We 
believe that the following accounting policies are those most critical to the judgments and estimates used in the preparation of our 
financial statements.

Refer to Note 2 to our consolidated financial statements for a description of our significant accounting policies.
 

44



 
Current Expected Credit Losses

The CECL reserve required under ASU 2016-13 “Financial Instruments – Credit Losses – Measurement of Credit Losses on 
Financial Instruments (Topic 326)” (“ASU 2016-13”), reflects our current estimate of potential credit losses related to our loan 
portfolio. Changes to the CECL reserve are recognized through a provision for or reversal of current expected credit loss reserve on 
our consolidated statements of operations. ASU 2016-13 specifies the reserve should be based on relevant information about past 
events, including historical loss experience, current portfolio, market conditions and reasonable and supportable macroeconomic 
forecasts for the duration of each loan.

For our loan portfolio, we perform a quantitative assessment of the impact of CECL using the Weighted Average Remaining 
Maturity, or WARM, method. The application of the WARM method to estimate a general CECL reserve requires judgment, including 
the appropriate historical loan loss reference data, the expected timing and amount of future loan fundings and repayments, the current 
credit quality of our portfolio, and our expectations of performance and market conditions over the relevant time period.    

The WARM method requires us to reference historical loan loss data from a comparable data set and apply such loss rate to each 
of our loans over their expected remaining term, taking into consideration expected economic conditions over the forecasted 
timeframe. Our general CECL reserve reflects our forecast of the current and future macroeconomic conditions that may impact the 
performance of the commercial real estate assets securing our loans and the borrower's ultimate ability to repay. These estimates 
include unemployment rates, price indices for commercial properties, and market liquidity, all of which may influence the likelihood 
and magnitude of potential credit losses for our loans during their anticipated term.  Additionally, further adjustments may be made 
based upon loan positions senior to ours, the risk rating of a loan, whether a loan is a construction loan, or the economic conditions 
specific to the property type of a loan's underlying collateral.  

To estimate an annual historical loss rate, we obtained historical loss rate data for loans most comparable to our loan portfolio 
from a commercial mortgage-backed securities database licensed by a third party, Trepp, LLC, which contains historical loss rates 
from January 1, 1999 through March 31, 2023. 

When evaluating the current and future macroeconomic environment, we consider the aforementioned macroeconomic factors.    
Historical data for each metric is compared to historical commercial real estate loan losses in order to determine the relationship 
between the two variables. We use projections of each macroeconomic factor, obtained from a third party, to approximate the impact 
the macroeconomic outlook may have on our loss rate.  Selections of these economic forecasts require judgement about future events 
that, while based on the information available to us as of the balance sheet date, are ultimately unknowable with certainty, and the 
actual economic conditions could vary significantly from the estimates we made. Following a reasonable and supportable forecast 
period, we use a straight-line method of reverting to the historical loss rate. Additionally, we assess the obligation to extend credit 
through our unfunded loan commitments over each loan’s contractual period, adjusted for projected fundings from interest reserves if 
applicable, which is considered in the estimate of the general CECL reserve. For both the funded and unfunded portions of our loans, 
we consider our internal risk rating of each loan as the primary credit quality indicator underlying our assessment.

In certain circumstances we may determine that a loan is no longer suited for the WARM method due to its unique risk 
characteristics, where we have deemed the borrower/sponsor to be experiencing financial difficulty and the repayment of the loan’s 
principal is collateral-dependent.  We may instead elect to employ different methods to estimate loan losses that also conform to ASU 
2016-13 and related guidance.

For such loan we would separately measure the specific reserve for each loan by using the fair value of the loan's collateral. If 
the fair value of the loan's collateral is less than the carrying value of the loan, an asset-specific reserve is created as a component of 
our overall current expected credit loss reserve. Specific reserves are equal to the excess of a loan’s carrying value to the fair value of 
the collateral, less estimated costs to sell, if recovery of our investment is expected from the sale of the collateral.

If we have determined that a loan or a portion of a loan is uncollectible, we will write-off such portion of the loan through an 
adjustment to our current expected credit loss reserve. Significant judgment is required in determining impairment and in estimating 
the resulting credit loss reserve, and actual losses, if any, could materially differ from those estimates.
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Real estate owned, net

We may assume legal title or physical possession of the underlying collateral of a defaulted loan through foreclosure. Foreclosed 
real estate owned, net is initially recorded at estimated fair value and is presented net of accumulated depreciation and impairment 
charges, if any, and the assets and liabilities are presented separately when legal title or physical possession is assumed. If the fair 
value of the foreclosed real estate is lower than the carrying value of the loan, the difference, along with any previously recorded 
specific CECL reserves, are recorded as a realized loss on foreclosure of real estate owned in the consolidated statement of operations. 
Conversely, if the fair value of the foreclosed real estate is greater than the carrying value of the loan, the difference, along with any 
previously recorded specific CECL reserves, are recorded as a realized gain on foreclosure of real estate owned in the consolidated 
statement of operations.

Acquisition of real estate is accounted for using the acquisition method under Accounting Standards Codification ("ASC") Topic 
805, Business Combinations. We recognize and measure identifiable assets acquired, liabilities assumed and any noncontrolling 
interest in the acquiree, if applicable, based on their relative fair values. If applicable, we recognize and measure intangible assets and 
expense acquisition-related costs in the periods in which the costs are incurred and the services are received.   

Real estate assets that are acquired for investment are assumed at their estimated fair value at acquisition and presented net of 
accumulated depreciation and impairment charges, if any. Upon acquisition, we allocate the value of acquired real estate assets based 
on the fair value of the acquired land, building, furniture, fixtures and equipment, and intangible assets, if applicable. Real estate assets 
are depreciated using the straight-line method over estimated useful lives ranging from 5 to 40 years.

Real estate assets are evaluated for indicators of impairment on a quarterly basis. Factors that we may consider in our 
impairment analysis include, among others: (1) significant underperformance relative to historical or anticipated operating results; (2) 
significant negative industry or economic trends; (3) costs necessary to extend the life or improve the real estate asset; (4) significant 
increase in competition; and (5) ability to hold and dispose of the real estate asset in the ordinary course of business. A real estate asset 
is considered impaired when the sum of estimated future undiscounted cash flows expected to be generated by the real estate asset 
over the estimated remaining holding period is less than the carrying amount of such real estate asset. Cash flows include operating 
cash flows and anticipated capital proceeds generated by the real estate asset. If the sum of such estimated cash flows is less than the 
carrying amount of the real estate asset, an impairment charge is recorded equal to the excess of the carrying value of the real estate 
asset over the fair value. 

When determining the fair value of a real estate asset, we make certain assumptions including, but not limited to, consideration 
of projected operating cash flows, comparable selling prices and projected cash flows from the eventual disposition of the real estate 
asset based upon our estimate of a capitalization rate and discount rate.
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Item 3. Quantitative and Qualitative Disclosures About Market Risk. 

Interest Rate Risk 

Rising interest rates will generally increase our net interest income, while declining interest rates will generally decrease our net 
interest income. 

During 2022, the Federal Reserve began a campaign to combat inflation by increasing interest rates.  By the end of 2022, the 
Federal Reserve had raised interest rates by a total of 4.25%.  In 2023, the Federal Reserve raised rates another 0.50% and signaled the 
potential for further increases in coming quarters to the extent necessary to further combat inflation. Higher interest rates imposed by 
the Federal Reserve may continue to increase our interest expense and may impact the ability of our borrowers to service their debt 
and reduce the value of CRE collateral underlying our loans. 

The following table illustrates the impact on our interest income and interest expense for the twelve-month period following  
March 31, 2023, assuming a decrease in one-month LIBOR or SOFR of 50 and 100 basis points and an increase in one-month LIBOR 
or SOFR of 50 and 100 basis points in the applicable interest rate benchmark (based on one-month LIBOR of 4.86% and one-month 
term SOFR of 4.80% as of March 31, 2023 ($ in thousands):

 
Assets (Liabilities)         Decrease     Increase  

Subject to Interest Rate 
Sensitivity     Change in   100 Basis Points     50 Basis Points     50 Basis Points     100 Basis Points  

$ 1,584,434     Net interest income   $ (13,113 )   $ (6,557 )   $ 6,557     $ 13,113  
      Net interest income per share   $ (0.09 )   $ (0.05 )   $ 0.05     $ 0.09  
 

LIBOR Transition

On March 5, 2021, the Financial Conduct Authority of the U.K. (the “FCA”), which regulates LIBOR, announced (the “FCA 
Announcement”) that all relevant LIBOR tenors will cease to be published or will no longer be representative after June 30, 2023. The 
FCA Announcement coincides with the March 5, 2021 announcement of LIBOR’s administrator, the ICE Benchmark Administration 
Limited (the “IBA”), indicating that, as a result of not having access to input data necessary to calculate relevant LIBOR tenors on a 
representative basis after June 30, 2023, the IBA would have to cease publication of such LIBOR tenors immediately after the last 
publication on June 30, 2023. Further, on March 15, 2022, the Consolidated Appropriations Act of 2022, which includes the 
Adjustable Interest Rate (LIBOR) Act, was signed into law in the United States. This legislation establishes a uniform benchmark 
replacement process for financial contracts maturing after June 30, 2023 that do not contain clearly defined or practicable fallback 
provisions. The legislation also creates a safe harbor that shields lenders from litigation if they choose to utilize a replacement rate 
recommended by the Board of Governors of the Federal Reserve. 

The United States Federal Reserve has also advised banks to cease entering into new contracts that use USD LIBOR as a 
reference rate. The Federal Reserve, in conjunction with the Alternative Reference Rate Committee (the "ARRC"), a committee 
convened by the Federal Reserve that includes major market participants, has identified the Secured Overnight Financing Rate, or 
SOFR, a new index calculated by short-term repurchase agreements, backed by Treasury securities, as its preferred alternative rate for 
LIBOR. There are significant differences between LIBOR and SOFR, such as LIBOR being an unsecured lending rate while SOFR is 
a secured lending rate, and SOFR is an overnight rate while LIBOR reflects term rates at different maturities. If our LIBOR-based 
borrowings are converted to SOFR, the differences between LIBOR and SOFR could result in higher interest costs for us, which could 
have a material adverse effect on our operating results. 

As of March 31, 2023, 47% of our loans by unpaid principal balance earned a floating rate of interest indexed to one-month 
LIBOR and 23% of our outstanding floating rate financing arrangements bear interest indexed to one-month LIBOR. All of our 
LIBOR-based arrangements provide procedures for determining an alternative base rate in the event that LIBOR is discontinued. We 
are currently working with our borrowers and lenders to transition our loans and financing arrangements, respectively, to be indexed to 
one-month SOFR.

Credit Risk 

Our loans and other investments are also subject to credit risk, including the risk of default. In particular, changes in general 
economic conditions will affect the creditworthiness of borrowers and/or the value of underlying real estate collateral relating to our 
investments. By its very nature, our investment strategy emphasizes prudent risk management and capital preservation by primarily 
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originating senior loans utilizing underwriting techniques resulting in relatively conservative loan-to-value ratio levels to insulate us 
from loan losses absent a significant diminution in collateral value. In addition, we seek to manage credit risk through performance of 
extensive due diligence on our collateral, borrower and guarantors, as applicable, that evaluates, among other things, title, 
environmental and physical condition of collateral, comparable sales and leasing analysis of similar collateral, the quality of and 
alternative uses for the real estate collateral being underwritten, submarket trends, our borrower’s track record and the reasonableness 
of the borrower’s projections prior to originating a loan. Subsequent to loan origination, we also manage credit risk through proactive 
investment monitoring and, whenever possible, limiting our own leverage to partial recourse or non-recourse, match-funding 
financing. Notwithstanding these efforts, there can be no assurance that we will be able to avoid losses in all circumstances. The 
performance and value of our loans and investments depend upon the borrower’s ability to improve and operate the properties that 
serve as our collateral so that they produce cash flows adequate to pay interest and principal due to us. To monitor this risk, our 
Sponsor’s asset management team monitors the performance of our loan portfolio and our Sponsor’s asset management and 
origination teams maintain regular contact with borrowers, co-lenders and local market experts to monitor the performance of the 
underlying loan collateral, anticipate borrower, property and market issues and, to the extent necessary or appropriate, enforce our 
rights as the lender. 

In addition, we are exposed to the risks generally associated with the CRE market, including variances in occupancy rates, 
capitalization rates, absorption rates and other macroeconomic factors beyond our control. We seek to manage these risks through our 
underwriting, loan structuring, financing structuring and asset management processes. 

In the event that we are forced to foreclose, our broader Sponsor platform includes professionals experienced in CRE 
development, ownership, property management and asset management which enables us to execute the workout of a troubled loan and 
protect investors’ capital in a way that we believe many non-traditional lenders cannot. 

Capital Markets Risks 

We are exposed to risks related to the equity and debt capital markets and our related ability to raise capital through the issuance 
of our common stock or other debt or equity-related instruments. As a REIT, we are required to distribute a significant portion of our 
REIT taxable income annually, which constrains our ability to retain and accumulate operating earnings and therefore requires us to 
utilize debt or equity capital to finance the growth of our business. We seek to mitigate these risks by monitoring the debt and equity 
capital markets, the maturity profile of our in-place loan portfolio related to secured financings, and future funding requirements on 
our loan portfolio to inform our decisions on the amount, timing, and terms of capital we raise.

Each of the repurchase agreements contain “margin maintenance” provisions, which are designed to allow the lender to require 
the delivery of cash or other assets to reduce the financing amount against the loans that have been deemed to have experienced a 
diminution in value. A substantial deterioration in the commercial real estate capital markets may negatively impact the value of assets 
financed with lenders that have margin maintenance provisions in their facilities. Certain of our repurchase agreements permit 
valuation adjustments solely as a result of collateral-specific credit events, while other repurchase agreements contain provisions also 
allowing our lenders to make margin calls upon the occurrence of adverse changes in the markets or as a result of interest rate or 
spread fluctuations, subject to minimum thresholds, among other factors. As of March 31, 2023, we have not received any margin calls 
under any of our repurchase agreements.

During the quarter ended March 31, 2023, there was significant volatility in the banking sector resulting from several regional 
bank failures.  While we neither maintained nor maintain any accounts at these failed banks, substantially all of our cash and cash 
equivalents currently on deposit with major financial institutions exceed insured limits.  Such deposits are redeemable upon demand 
and are maintained with financial institutions with strong credit profiles and we therefore believe bear minimal risk.  Further, we do 
not and have not had any financing relationships with any of the banks that have recently failed, and thus none of our future fundings 
are subject to the risk that one of the failed banks will not fund.

Prepayment Risk 

Prepayment risk is the risk that principal will be repaid prior to initial maturity, which may require us to identify new investment 
opportunities to deploy such capital at a similar rate of return in order to avoid an overall reduction in our net interest income. We may 
structure our loans with spread maintenance, minimum multiples and make-whole provisions to protect against early repayment. 
Typically, investments are structured with the equivalent of 12 to 24 months’ spread maintenance or a minimum level of income that 
an investment is contractually obligated to return. In general, an increase in prepayment rates accelerates the accretion of deferred 
income, including origination fees and exit fees, which increases interest income earned on the asset during the period of repayment. 
Conversely, if capital that is repaid is not subsequently redeployed into investment opportunities generating a similar return, future 
periods may experience reduced net interest income. 
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Repayment / Extension Risk 

Loans are expected to be repaid at maturity, unless the borrower repays early or meets contractual conditions to qualify for a 
maturity extension. However, in the case of a loan maturity extension, we are often entitled to extension fees, principal paydowns 
and/or spread increases. Our Manager computes the projected weighted average life of our assets based on the initial and fully 
extended scheduled maturity dates of loans in our portfolio. Higher interest rates imposed by the Federal Reserve may lead to an 
increase in the number of our borrowers who exercise extension options, which could extend beyond the term of certain secured 
financing agreements we use to finance our loan investments. This could have a negative impact on our results of operations, and in 
some situations, we may be forced to sell assets to maintain adequate liquidity, which could cause us to incur losses.  

Counterparty Risk 

The nature of our business requires us to hold cash and cash equivalents with various financial institutions, as well as obtain 
financing from various financial institutions. This exposes us to the risk that these financial institutions may not fulfill their obligations 
to us under various contractual arrangements. We mitigate this exposure by depositing our cash and cash equivalents and entering into 
financing agreements with high credit-quality institutions. 

Our relationships with our lenders subject us to counterparty risks including the risk that a counterparty is unable to fund 
undrawn credit capacity, particularly if such counterparty enters bankruptcy. We seek to manage this risk by diversifying our financing 
sources across counterparties and financing types and generally obtaining financing from high credit quality institutions.

The nature of our loans and other investments also exposes us to the risk that our borrowers are unable to execute their business 
plans, and as a result do not make required interest and principal payments on scheduled due dates, as well as the impact of our 
borrowers’ tenants not making scheduled rent payments when contractually due. We seek to manage this risk through a comprehensive 
credit analysis prior to making an investment and rigorous monitoring of our borrowers’ progress in executing their business plans as 
well as market conditions that may affect the underlying collateral, through our asset management process. Each loan is structured 
with various lender protections that are designed to prevent fraudulent behavior or other bad acts by borrowers, as well as require 
borrowers to adhere to their stated business plans while the loan is outstanding. Such protections may include, without limitation: cash 
management accounts, “bad boy” carveout guarantees, completion guarantees, guarantor minimum net worth and liquidity 
requirements, approval rights over major decisions, and performance tests throughout the loan term. 

Currency Risk 

To date, we have made no loans and hold no assets or liabilities denominated or payable in foreign currencies, although we may 
do so in the future. 

We may in the future hold assets denominated or payable in foreign currencies, which would expose us to foreign currency risk. 
As a result, a change in foreign currency exchange rates may have a positive or an adverse impact on the valuation of our assets, as 
well as our income and dividends. Any such changes in foreign currency exchange rates may impact the measurement of such assets 
or income for the purposes of our REIT tests and may affect the amounts available for payment of dividends to our stockholders. 

Although not required, if applicable, we may hedge any currency exposures. However, such currency hedging strategies may not 
eliminate all of our currency risk due to, among other things, uncertainties in the timing and/or amount of payments received on the 
related investments and/or unequal, inaccurate or unavailability of hedges to perfectly offset changes in future exchange rates. 
Additionally, we may be required under certain circumstances to collateralize our currency hedges for the benefit of the hedge 
counterparty, which could adversely affect our liquidity. 

Real Estate Risk 

The market values of loans secured directly or indirectly by CRE assets are subject to volatility and may be adversely affected 
by a number of factors, including, but not limited to, the impacts of the COVID-19 pandemic, national, regional, local and foreign 
economic conditions (which may be adversely affected by industry slowdowns and other factors); regional or local real estate 
conditions; changes or continued weakness in specific industry segments; construction quality, age and design; demographic factors; 
changes to building or similar codes and regulatory requirements (such as rent control); and changes in real property tax rates. In 
addition, decreases in property values reduce the value of the loan collateral and the potential proceeds available to a borrower to 
repay the underlying loans, which could also cause us to suffer losses. We seek to manage these risks through our underwriting, loan 
structuring, financing structuring and asset management processes. 
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Financing Risk 

We finance our business through a variety of means, including the syndication of non-consolidated senior interests, notes 
payable, borrowings under our repurchase and participation facilities, the syndication of pari passu portions of our loans, the 
syndication of senior participations in our originated senior loans, and our secured term loan. Over time, as market conditions change, 
we may use other forms of financing in addition to these methods of financing. Weakness or volatility in the debt capital markets, the 
CRE and mortgage markets, changes in regulatory requirements, and the economy generally, in particular as a result of the COVID-19 
pandemic, and recent rapid increase in interest rates that central banks are using to combat inflation and the resulting market 
disruptions therefrom could adversely affect one or more of our lenders or potential lenders and could cause one or more of our 
lenders or potential lenders to be unwilling or unable to provide us with financing or to increase the costs of that financing or 
otherwise offer unattractive terms for that financing. In addition, we may seek to finance our business through the issuance of our 
common stock or other equity or equity-related instruments, though there is no assurance that such financing will be available on a 
timely basis with attractive terms, or at all. 

Item 4. Controls and Procedures.

Disclosure Controls and Procedures

We maintain disclosure controls and procedures that are designed to provide reasonable assurance that information required to 
be disclosed in our reports filed or submitted with the SEC is recorded, processed, summarized and reported within the time periods 
specified in the SEC’s rules and forms, and that such information is accumulated and communicated to our management, including our 
Chief Executive Officer and Chief Financial Officer, as appropriate, to allow timely decisions regarding required disclosure. 

There were no changes in our internal control over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) under the 
Exchange Act of 1934) during the three months ended March 31, 2023 that have materially affected, or are reasonably likely to 
materially affect, our internal control over financial reporting.

As of March 31, 2023, an evaluation was performed under the supervision and with the participation of our management, 
including the Chief Executive Officer and Chief Financial Officer, of the effectiveness of the design and operation of our disclosure 
controls and procedures (as defined in Rules 13a-15(e) under the Securities Exchange Act of 1934).  Based on that evaluation, the 
Chief Executive Officer and Chief Financial Officer, concluded that our disclosure controls and procedures were effective at the 
reasonable assurance level as of March 31, 2023.
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PART II—OTHER INFORMATION

Item 1. Legal Proceedings.

From time to time, we may be involved in various claims and legal actions arising in the ordinary course of business.  As of 
March 31, 2023, we were not involved in any material legal proceedings.  Refer to Note 14 to our consolidated financial statements for 
information on our commitments and contingencies.

Item 1A. Risk Factors.

For a discussion of our potential risks and uncertainties, see the information under the heading “Risk Factors” in the Prospectus. 
There have been no material changes to our principal risks that we believe are material to our business, results of operations, and 
financial condition from the risk factors disclosed in our Annual Report file on Form 10-K, which is accessible on the SEC’s website 
at www.sec.gov. 

Item 2. Unregistered Sales of Equity Securities and Use of Proceeds.

None.

Item 3. Defaults Upon Senior Securities.

None.

Item 4. Mine Safety Disclosures.

Not applicable.

Item 5. Other Information.

None.
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Item 6. Exhibits.

 
Exhibit
Number  Description

   

3.1   Articles of Amendment and Restatement of Claros Mortgage Trust, Inc. (incorporated by referenced to Exhibit 3.1 to the 
Current Report on Form 8-K, dated November 5, 2021, filed by the Company, Commission File No. 001-40993)

     
3.2   Amended and Restated Bylaws of Claros Mortgage Trust, Inc. (incorporated by referenced to Exhibit 3.2 to the Current 

Report on Form 8-K, dated November 5, 2021, filed by the Company, Commission File No. 001-40993)
     
10.1*   First Amendment to Amended and Restated Repurchase and Securities Contract Agreement, dated as of May 31, 2022, 

by and between CMTG GS Finance LLC and Goldman Sachs Bank USA.
     
10.2*   Second Amendment to Amended and Restated Repurchase and Securities Contract Agreement and First Amendment to 

Amended and Restated Guarantee Agreement, dated as of January 13, 2023, by and between CMTG GS Finance LLC  
and Goldman Sachs Bank USA.

     
10.3*   First Amendment to Guaranty made by Claros Mortgage Trust, Inc. in favor of Barclays Bank PLC, dated as of February 

21, 2023.
     
10.4*   Third Amendment to Amended and Restated Uncommitted Master Repurchase Agreement and First Amendment to 

Guarantee Agreement, dated as of March 10, 2023, by and between CMTG JP Finance LLC and JPMorgan Chase Bank, 
National Association.

     
10.5*   Tenth Amendment to Master Repurchase and Securities Contract Agreement, dated as of January 25, 2022, by and 

between Morgan Stanley Bank, N.A. and CMTG MS Finance LLC.
     
10.6*   Eleventh Amendment to Master Repurchase and Securities Contract Agreement, dated as of January 26, 2023, by and 

between Morgan Stanley Bank, N.A. and CMTG MS Finance LLC.
     
10.7*   Twelfth Amendment to Master Repurchase and Securities Contract Agreement and First Amendment to Guaranty, dated 

as of March 16, 2023, by and between Morgan Stanley Bank, N.A. and CMTG MS Finance LLC.
     
10.8*   First Amendment to Guaranty made by Claros Mortgage Trust, Inc. in favor of Deutsche Bank AG, New York Branch, 

dated as of August 17, 2022.
     
10.9*   Second Amendment to Guaranty made by Claros Mortgage Trust, Inc. in favor of Deutsche Bank AG, New York Branch, 

dated as of March 28, 2023.
     
10.10*   First Amendment to Loan Guaranty by and among the subsidiary guarantors named therein and JPMorgan Chase Bank, 

N.A., dated as of March 29, 2023.
     
10.11*   Amended and Restated Master Purchase Agreement, dated as of August 17, 2022, by and between CMTG DB Finance 

LLC and Deutsche Bank AG, New York Branch.
     
31.1*  Certification of Principal Executive Officer Pursuant to Rules 13a-14(a) and 15d-14(a) under the Securities Exchange 

Act of 1934, as Adopted Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.
     
31.2*  Certification of Principal Financial Officer Pursuant to Rules 13a-14(a) and 15d-14(a) under the Securities Exchange Act 

of 1934, as Adopted Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.
     
32.1*  Certification of Principal Executive Officer Pursuant to 18 U.S.C. Section 1350, as Adopted Pursuant to Section 906 of 

the Sarbanes-Oxley Act of 2002.
     
32.2*  Certification of Principal Financial Officer Pursuant to 18 U.S.C. Section 1350, as Adopted Pursuant to Section 906 of 

the Sarbanes-Oxley Act of 2002.
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101.INS  Inline XBRL Instance Document – the instance document does not appear in the Interactive Data File because XBRL 

tags are embedded within the Inline XBRL document.
     

101.SCH   Inline XBRL Taxonomy Extension Schema Document
     
101.CAL   Inline XBRL Taxonomy Extension Calculation Linkbase Document
     
101.DEF   Inline XBRL Taxonomy Extension Definition Linkbase Document
     
101.LAB   Inline XBRL Taxonomy Extension Label Linkbase Document
     
101.PRE   Inline XBRL Taxonomy Extension Presentation Linkbase Document
     
104   Cover Page Interactive Data File (embedded within the Inline XBRL document)
     
*   Filed herewith
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SIGNATURES

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, as amended, the Registrant has duly 
caused this Report to be signed on its behalf by the undersigned thereunto duly authorized.
 
  Claros Mortgage Trust, Inc.
    
Date: May 2, 2023  By: /s/ Richard J. Mack
   Richard J. Mack

   
Chief Executive Officer and Chairman

(Principal Executive Officer)
     
Date: May 2, 2023  By: /s/ Jai Agarwal
   Jai Agarwal

   
Chief Financial Officer

(Principal Financial and Accounting Officer)
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Exhibit 10.1

 
FIRST AMENDMENT TO AMENDED AND RESTATED MASTER REPURCHASE AND 

SECURITIES CONTRACT AGREEMENT
 

This First Amendment to Amended and Restated Master Repurchase and Securities 
Contract Agreement (this “Amendment”), dated as of May 31, 2022, by and between GOLDMAN 
SACHS BANK USA, a New York state-chartered bank, (“GSB”) as administrative agent for Buyers (in 
such capacity, together with its permitted successors and assigns, the “Administrative Agent”) and 
CMTG GS FINANCE LLC, a Delaware limited liability company (“Seller”) and acknowledged by 
CLAROS MORTGAGE TRUST INC., a Maryland corporation. Capitalized terms used but not otherwise 
defined herein shall have the meanings given to them in the Master Repurchase Agreement (as defined 
below).

 
W I T N E S S E T H:

 
WHEREAS, Seller and Administrative Agent, GSB, as a buyer (and such other financial 

institutions from time to time party to the Amended and Restated Master Repurchase Agreement as 
buyers (GSBUSA, together with such other financial institutions, and together with their respective 
successors and assigns, collectively “Buyers” and individually, each a “Buyer”)), are each a party to that 
certain Amended and Restated Master Repurchase and Securities Contract Agreement dated as of March 
7, 2022 (the “Master Repurchase Agreement”);

 
WHEREAS, Seller has notified Administrative Agent, on behalf of Buyers, of its 

desire to exercise the Renewal Option in accordance with Section 3(i)(ii) of the Master Repurchase 
Agreement, and Administrative Agent, on behalf of Buyers, has approved the Renewal Option, 
subject to the terms and conditions set forth herein; and

 
WHEREAS, Seller and Administrative Agent, on behalf of Buyers, wish to reduce 

the Maximum Facility Amount and modify certain terms and provisions in the Master Repurchase 
Agreement.

 
NOW, THEREFORE, the parties hereto agree as follows:

 
1.Amendments to Master Repurchase Agreement. The Master Repurchase Agreement is hereby 

amended as follows:
 

(a) The definition of “Availability Period Expiration Date” in Article 2 of the Master 
Repurchase Agreement is hereby deleted in its entirety and replaced with the following:

 
““Availability Period Expiration Date” shall mean May 31, 2023.”

 

(b) The definition of “Maximum Facility Amount” in Article 2 of the Master Repurchase 
Agreement is hereby deleted in its entirety and replaced with the following:

 
““Maximum Facility Amount” shall mean Five Hundred Million Dollars 
($500,000,000.00).”

 
2.Subsequent Renewal Options. The parties hereto acknowledge and agree that the extension of 

the Availability Period Expiration Date provided for in this Amendment constitutes and exhausts the 
Renewal Option provided in Article 3(i)(ii) of the Master Repurchase Agreement.

 
 
 



 
3.Effectiveness. The effectiveness of this Amendment is subject to receipt by Administrative 

Agent, on behalf of Buyers, of the following:
 

(a) Amendment. This Amendment, duly executed and delivered by Seller and 
Administrative Agent, on behalf of Buyers;

 
(b) Fees. Payment by Seller of (i) the Renewal Period Fee ($1,250,000.00) on the date 

hereof and (ii) the actual costs and expenses, including, without limitation, the reasonable fees and 
expenses of counsel to Administrative Agent, incurred by Administrative Agent, on behalf of Buyers, in 
connection with this Amendment and the transactions contemplated hereby.

 
4. Seller Representations. Seller hereby represents and warrants that:

 

(a) no Margin Deficit that has resulted in a Margin Deficit Notice or Event of Default 
under the Master Repurchase Agreement has occurred and is continuing as of the date hereof; and

 
(b) the representations and warranties made by Seller, Pledgor and Guarantor in any of 

the Transaction Documents are true, correct, complete and accurate in all respects as of the date Seller 
submitted its notice of extension of the Renewal Option and as of the date hereof (except such 
representations which by their terms speak as of a specified date and subject to any exceptions disclosed 
to Administrative Agent, on behalf of Buyers, in a Requested Exceptions Report prior to such date and 
approved by Administrative Agent, on behalf of Buyers).

 
5.Continuing Effect; Reaffirmation of Guarantee Agreement. As amended by this Amendment, all 

terms, covenants and provisions of the Master Repurchase Agreement are ratified and confirmed and shall 
remain in full force and effect. In addition, any and all guaranties and indemnities for the benefit of 
Administrative Agent, on behalf of Buyers, (including, without limitation, the Guarantee Agreement) and 
agreements subordinating rights and liens to the rights and liens of Administrative Agent, on behalf of 
Buyers, are hereby ratified and confirmed and shall not be released, diminished, impaired, reduced or 
adversely affected by this Amendment, and each party indemnifying Buyer, and each party subordinating 
any right or lien to the rights and liens of Administrative Agent, on behalf of Buyers, hereby consents, 
acknowledges and agrees to the modifications set forth in this Amendment and waives any common law, 
equitable, statutory or other rights which such party might otherwise have as a result of or in connection 
with this Amendment.

 
6.Binding Effect; No Partnership; Counterparts. The provisions of the Master Repurchase 

Agreement, as amended hereby, shall be binding upon and inure to the benefit of the parties hereto and 
their respective successors and permitted assigns. Nothing herein contained shall be deemed or construed 
to create a partnership or joint venture between any of the parties hereto. For the purpose of facilitating 
the execution of this Amendment as herein provided, this Amendment may be executed simultaneously in 
any number of counterparts, each of which shall be deemed to be an original, and such counterparts when 
taken together shall constitute but one and the same instrument.

 
7.Further Agreements. Seller agrees to execute and deliver such additional documents, 

instruments or agreements as may be reasonably requested by Administrative Agent, on behalf of Buyers, 
and as may be necessary or appropriate from time to time to effectuate the purposes of this Amendment.
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8.Governing Law. The provisions of Article 20 of the Master Repurchase Agreement are 

incorporated herein by reference.
 

9.Headings. The headings of the sections and subsections of this Amendment are for convenience 
of reference only and shall not be considered a part hereof nor shall they be deemed to limit or otherwise 
affect any of the terms or provisions hereof.

 
10.References to Transaction Documents. All references to the Master Repurchase Agreement in 

any Transaction Document, or in any other document executed or delivered in connection therewith shall, 
from and after the execution and delivery of this Amendment, be deemed a reference to the Master 
Repurchase Agreement as amended hereby, unless the context expressly requires otherwise.

 
[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, the parties have executed this Amendment as a deed as of the day 

first written above.
 

ADMINISTRTIVE AGENT:
 
GOLDMAN SACHS BANK USA, a New York state- 
chartered bank

 
 

By:
 

       Name: Prachi Bansal
       Title: Authorized Person

 
 

[Signatures continue on following page]
 

 



 
SELLER:

 

CMTG GS FINANCE LLC, a Delaware limited liability 
company

 
 

By:  
Name: J. Michael McGillis

     Title: Authorized Signatory
 
 

[Signatures continue on following page]
 

 



 
AGREED AND ACKNOWLEDGED:

 

GUARANTOR:
 

CLAROS MORTGAGE TRUST, INC., a Maryland
corporation

 
 

By:  
Name: J. Michael McGillis

       Title: Authorized Signatory
 



 
     Exhibit 10.2

 
SECOND AMENDMENT TO AMENDED AND RESTATED MASTER REPURCHASE AND 

SECURITIES CONTRACT AGREEMENT AND FIRST AMENDMENT TO AMENDED AND 
RESTATED GUARANTEE AGREEMENT

 

This Second Amendment to Amended and Restated Master Repurchase and Securities 
Contract Agreement and First Amendment to Amended and Restated Guarantee Agreement (this 
“Amendment”), dated as of January 13, 2023, by and among GOLDMAN SACHS BANK USA, a New 
York state-chartered bank, (“GSB”) as administrative agent for Buyers (in such capacity, together with its 
permitted successors and assigns, the “Administrative Agent”), CMTG GS FINANCE LLC, a Delaware 
limited liability company (“Seller”) and CLAROS MORTGAGE TRUST INC., a Maryland corporation 
(“Guarantor”). Capitalized terms used but not otherwise defined herein shall have the meanings given to 
them in the Master Repurchase Agreement (as defined below).

 
W I T N E S S E T H:

 

WHEREAS, Seller and Administrative Agent, GSB, as a buyer (and such other financial 
institutions from time to time party to the Amended and Restated Master Repurchase Agreement as buyers 
(GSBUSA, together with such other financial institutions, and together with their respective successors 
and assigns, collectively “Buyers” and individually, each a “Buyer”)), are each a party to that certain 
Amended and Restated Master Repurchase and Securities Contract Agreement dated as of March 7, 2022, 
as amended by that certain First Amendment to Amended and Restated Master Repurchase and Securities 
Contract Agreement dated as of May 31, 2022 (the “Master Repurchase Agreement”);

 

WHEREAS, Guarantor entered into that certain Amended and Restated Guarantee 
Agreement in favor of Administrative Agent on behalf of Buyers, dated as of March 7, 2022 (the 
“Guarantee Agreement”);

 

WHEREAS, Seller has requested Administrative Agent, on behalf of Buyers, extend the 
Availability Period Expiration Date, and Administrative Agent, on behalf of Buyers, has approved such 
request, subject to the terms and conditions set forth herein; and

 
WHEREAS, Guarantor and Administrative Agent, on behalf of Buyers, have agreed to 

modify certain terms and provisions of the Guarantee as set forth herein.
 

NOW, THEREFORE, the parties hereto agree as follows:
 

1.Amendments to Master Repurchase Agreement. The Master Repurchase Agreement is hereby 
amended as follows:

 
(a) The definition of “Availability Period Expiration Date” in Article 2 of the Master 

Repurchase Agreement is hereby deleted in its entirety and replaced with the following:
 

““Availability Period Expiration Date” shall mean May 31, 2024.”
 

(b) Article 3(i)(ii) of the Master Repurchase Agreement is hereby deleted in its entirety 
and replaced with the following:

 
“(ii) Seller shall have the option to extend the then-current Availability Period Expiration 

Date for one (1) additional period of one (1) year, subject to prior written approval by 
Administrative Agent, on behalf of Buyers, in its sole discretion (the “Renewal Option”); 
provided that Seller has satisfied all of the conditions listed in clause (iv) below (collectively, the

 
 
 



 
“Availability Period Renewal Conditions”). Any failure by Administrative Agent, on behalf of 
Buyers, to deliver such notice of approval of the Renewal Option within thirty (30) calendar days 
from the date of Seller’s extension request shall be deemed a denial of Seller’s request for such 
Renewal Option.”

 
2.Amendments to Guarantee Agreement. The Guarantee Agreement is hereby amended as 

follows:
 

(a) Section 9(a)(iii) of the Guarantee Agreement is hereby deleted in its entirety and 
replaced with the following:

 
“(iii) permit at any time the ratio of EBITDA to Fixed Charges to be less than 1.4 to 1.00; 
and”

 
(b) The defined term “Fixed Charges” on Exhibit A to the Guarantee Agreement is 

hereby deleted in its entirety and replaced with the following:
 

““Fixed Charges” shall mean, with respect to any Person and for the applicable 
measurement period, the sum of (a) debt service, (b) Capitalized Lease Obligations paid 
or accrued during such period, (c) capital expenditures (if any), and (d) any amounts 
payable under any ground lease.”

 
3.Effectiveness. The effectiveness of this Amendment is subject to receipt by Administrative 

Agent, on behalf of Buyers, of the following:
 

(a) Amendment. This Amendment, duly executed and delivered by Seller and 
Administrative Agent, on behalf of Buyers;

 
(b) Fee Letter Amendment. The First Amendment to Amended and Restated Fee Letter, 

duly executed and delivered by Seller and Administrative Agent, on behalf of Buyers;
 

(c) Good Standing. Certificates of existence and good standing and/or qualification to 
engage in business for the Seller, Pledgor and Guarantor; and

 
(d) Fees. Payment by Seller of (i) the Renewal Period Fee in accordance with the terms 

of the Fee Letter and the Master Repurchase Agreement and (ii) the actual costs and expenses, including, 
without limitation, the reasonable fees and expenses of counsel to Administrative Agent, incurred by 
Administrative Agent, on behalf of Buyers, in connection with this Amendment and the transactions 
contemplated hereby.

 
4. Seller Representations. Seller and Guarantor hereby represent and warrant that:

 

(a) no Margin Deficit that has resulted in a Margin Deficit Notice and no Event of 
Default under the Master Repurchase Agreement has occurred and is continuing as of the date hereof;

 
(b) the representations and warranties made by Seller, Pledgor and Guarantor in any of 

the Transaction Documents are true, correct, complete and accurate in all respects as of the date Seller 
submitted its request for extension of the Availability Period Expiration Date and as of the date hereof 
(except such representations which by their terms speak as of a specified date and subject to any 
exceptions disclosed to Administrative Agent, on behalf of Buyers, in a Requested Exceptions Report 
prior to such date and approved by Administrative Agent, on behalf of Buyers);

 



 
 

(c) no amendments have been made to the organizational documents of Seller, Pledgor or 
Guarantor since March 7, 2022; and

 
(d) the person signing this Amendment on behalf of each of Seller and Guarantor is duly 

authorized to do so on its behalf.
 

5.Continuing Effect; Reaffirmation of Guarantee Agreement. As amended by this Amendment, all 
terms, covenants and provisions of the Master Repurchase Agreement and the Guarantee Agreement are 
ratified and confirmed and shall remain in full force and effect. In addition, any and all guaranties and 
indemnities for the benefit of Administrative Agent, on behalf of Buyers, (including, without limitation, 
the Guarantee Agreement, as amended hereby) and agreements subordinating rights and liens to the rights 
and liens of Administrative Agent, on behalf of Buyers, are hereby ratified and confirmed and shall not be 
released, diminished, impaired, reduced or adversely affected by this Amendment, and each party 
indemnifying Buyers, and each party subordinating any right or lien to the rights and liens of 
Administrative Agent, on behalf of Buyers, hereby consents, acknowledges and agrees to the 
modifications set forth in this Amendment and waives any common law, equitable, statutory or other 
rights which such party might otherwise have as a result of or in connection with this Amendment.

 
6.Binding Effect; No Partnership; Counterparts. The provisions of the Master Repurchase 

Agreement and the Guarantee Agreement, as amended hereby, shall be binding upon and inure to the 
benefit of the parties hereto and their respective successors and permitted assigns. Nothing herein 
contained shall be deemed or construed to create a partnership or joint venture between any of the parties 
hereto. For the purpose of facilitating the execution of this Amendment as herein provided, this 
Amendment may be executed simultaneously in any number of counterparts, each of which shall be 
deemed to be an original, and such counterparts when taken together shall constitute but one and the same 
instrument. This Amendment may be delivered by facsimile transmission, by electronic mail, or by other 
electronic transmission, in portable document format (.pdf) or otherwise, and each such executed 
facsimile, .pdf, or other electronic record shall be considered an original executed counterpart for 
purposes of this Amendment. Each party to this Amendment (a) agrees that it will be bound by its own 
Electronic Signature, (b) accepts the Electronic Signature of each other party to this Amendment and any 
Transaction Document, and (c) agrees that such Electronic Signatures shall be the legal equivalent of 
manual signatures. The words “execution,” “executed”, “signed,” “signature,” and words of like import in 
this paragraph shall, for the avoidance of doubt, be deemed to include Electronic Signatures and the use 
and keeping of records in electronic form, each of which shall have the same legal effect, validity and 
enforceability as manually executed signatures and the use of paper records and paper-based 
recordkeeping systems, as the case may be, to the extent and as provided for in any applicable law, 
including the Federal Electronic Signatures in Global and National Commerce Act, state laws based on 
the Uniform Electronic Transactions Act, or any other state law.

 
7.Further Agreements. Seller and Guarantor agree to execute and deliver such additional 

documents, instruments or agreements as may be reasonably requested by Administrative Agent, on 
behalf of Buyers, and as may be necessary or appropriate from time to time to effectuate the purposes of 
this Amendment.

8.Governing Law. The provisions of Articles 20 and 25 of the Master Repurchase Agreement are 
incorporated herein by reference.

 
9.Headings. The headings of the sections and subsections of this Amendment are for convenience 

of reference only and shall not be considered a part hereof nor shall they be deemed to limit or otherwise 
affect any of the terms or provisions hereof.

 
 



 
10.References to Transaction Documents. All references to the Master Repurchase Agreement in 

any Transaction Document, or in any other document executed or delivered in connection therewith shall, 
from and after the execution and delivery of this Amendment, be deemed a reference to the Master 
Repurchase Agreement as amended hereby, unless the context expressly requires otherwise. All references 
to the Guarantee Agreement in any Transaction Document, or in any other document executed or 
delivered in connection therewith shall, from and after the execution and delivery of this Amendment, be 
deemed a reference to the Guarantee Agreement as amended hereby, unless the context expressly requires 
otherwise.

 
[NO FURTHER TEXT ON THIS PAGE]

 
 



 
IN WITNESS WHEREOF, the parties have executed this Amendment as a deed as of the day 

first written above.
 
 

ADMINISTRATIVE AGENT:
 

GOLDMAN SACHS BANK USA, a New York state- 
chartered bank

 
 

By:
Name:  Prachi Bansal
Title:    Authorized Person

 
[SIGNATURES CONTINUE ON FOLLOWING PAGE]

 
 

 
 

 



 
 

 
 
 
 

SELLER:
 
CMTG GS FINANCE LLC, a Delaware limited
liability company

 
      By
     Title:  Authorized Representative

 
[SIGNATURES CONTINUE ON FOLLOWING PAGE]

 
 
 
 

 
 



 
GUARANTOR:

 
 
CLAROS MORTGAGE TRUST INC., a Maryland
corporation

 
By:

 Title: Executive Vice President
 
 
 
 

[END OF SIGNATURES]
 



Exhibit 10.3

 
FIRST AMENDMENT TO GUARANTY

 
THIS FIRST AMENDMENT TO GUARANTY, dated February 21, 2023 (this

“Amendment”), by and between BARCLAYS BANK PLC, a public limited company organized 
under the laws of England and Wales (together with its successors and assigns, “Purchaser”), and 
CLAROS MORTGAGE TRUST, INC., a Maryland corporation (“Guarantor”). Capitalized 
terms used and not otherwise defined herein shall have the meanings given to such terms in the 
Repurchase Agreement (as defined below and as amended hereby).

 
RECITALS

 
WHEREAS, Seller and Purchaser are parties to that certain Master Repurchase 

Agreement, dated as of December 21, 2018 (as amended, modified, restated, replaced, waived, 
substituted, supplemented or extended from time to time, the “Repurchase Agreement”);

 
WHEREAS, in connection with the Repurchase Agreement, Guarantor made that certain 

Guaranty, dated as of December 21, 2018, for the benefit of Purchaser (the “Existing Guaranty” 
and, as amended by this Amendment, and as hereafter further amended, modified, restated, 
replaced, waived, substituted, supplemented or extended from time to time, the “Guaranty”); and

 
WHEREAS, Purchaser and Seller desire to make certain amendments and modifications 

to the Existing Guaranty as further set forth herein.
 

NOW THEREFORE, in consideration of the foregoing recitals, and other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
parties hereto, intending to be legally bound, agree as follows:

 
ARTICLE 1

 
AMENDMENTS TO REPURCHASE 

AGREEMENT
 

Article V(k)(ii) of the Existing Guaranty is hereby amended and restated as follows:
 

(ii) Interest Coverage Ratio. Guarantor shall at all times maintain 
the ratio of EBITDA to Interest Expense for the period of twelve 
(12) consecutive months ended on or prior to such date of 
determination of no less than 1.40:1.00.

 

ARTICLE 2
 

REPRESENTATIONS
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Guarantor represents and warrants to Purchaser, as of the date of this Amendment,
as follows:

 

(a)all representations and warranties made by it in the Existing Guaranty are true and 
correct;

(b)it is duly incorporated or organized, validly existing and in good standing under the 
laws of its jurisdiction of organization and is duly qualified in each jurisdiction necessary to 
conduct business as presently conducted;

 
(c)it is duly authorized to execute and deliver this Amendment and to perform its 

obligations under the Existing Guaranty, as amended and modified hereby, and has taken all 
necessary action to authorize such execution, delivery and performance;

 
(d) the person signing this Amendment on its behalf is duly authorized to do so on its

behalf;
 

(e) the execution, delivery and performance of this Amendment will not violate any
Requirement of Law applicable to it or its organizational documents or any agreement by which 
it is bound or by which any of its assets are affected;

 
(f) this Amendment has been duly executed and delivered by it; and

 
(g)the Existing Guaranty, as amended and modified hereby, constitutes its legal, valid and 

binding obligation, enforceable against it in accordance with its terms, except as enforceability 
may be limited by bankruptcy, insolvency, other limitations on creditors’ rights generally and 
general principles of equity.

 

ARTICLE 3 
EXPENSES

Guarantor shall promptly pay all of Purchaser’s out-of-pocket costs and expenses,
including reasonable fees and expenses of accountants, attorneys and advisors, incurred in 
connection with the preparation, negotiation, execution and consummation of this Amendment.

 
ARTICLE 4 

GOVERNING LAW
THIS AMENDMENT (AND ANY CLAIM OR CONTROVERSY HEREUNDER)

SHALL BE CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW 
YORK, AND THE OBLIGATIONS, RIGHTS, AND REMEDIES OF THE PARTIES 
HEREUNDER SHALL BE DETERMINED IN ACCORDANCE WITH SUCH LAWS 
WITHOUT REGARD TO THE CONFLICT OF LAWS DOCTRINE APPLIED IN SUCH 
STATE (OTHER THAN SECTION 5-1401 AND 5-1402 OF THE GENERAL OBLIGATIONS 

 
2

 



LAW OF THE STATE OF NEW YORK).
 

ARTICLE 5 
MISCELLANEOUS

(a) Except as expressly amended or modified hereby, the Guaranty and the other
Transaction Documents shall each be and shall remain in full force and effect in accordance with 

their terms and are hereby ratified and confirmed. All references to the Transaction Documents 
shall be deemed to mean the Transaction Documents as modified by this Amendment.

 
(b)This Amendment may be executed in counterparts, each of which so executed shall be 

deemed to be an original, but all of such counterparts shall together constitute but one and the 
same instrument. The parties intend that faxed signatures and electronically imaged signatures 
(such as PDF files) shall constitute original signatures and are binding on all parties.

 
(c)The headings in this Amendment are for convenience of reference only and shall not 

affect the interpretation or construction of this Amendment.
 

(d)This Amendment may not be amended or otherwise modified, waived or supplemented 
except as provided in the Guaranty.

 
(e)This Amendment contains a final and complete integration of all prior expressions by 

the parties with respect to the subject matter hereof and shall constitute the entire agreement 
among the parties with respect to such subject matter, superseding all prior oral or written 
understandings.

 
(f)This Amendment and the Guaranty, as amended and modified hereby, is a single 

Transaction Document and shall be construed in accordance with the terms and provisions of the 
Guaranty.

 

[SIGNATURES FOLLOW]
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IN WITNESS WHEREOF, the parties have caused this Amendment to be duly 
executed, as of the date first above written.

 

PURCHASER:
 

BARCLAYS BANK PLC, a public limited 
company organized under the laws of England and 
Wales

 
 

By: 
                                  Name: Francis X. Gilhool 

                                                    Title: Authorized Signatory
 

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
 

 
 



GUARANTOR:
 
 

CLAROS MORTGAGE TRUST, INC.,
a Maryland corporation

 
 

By:  
Name: J. Michael McGillis

   Title: Authorized Signatory
 
 



 
Exhibit 10.4

 

AMENDMENT NO. 3 TO AMENDED AND RESTATED MASTER REPURCHASE 
AGREEMENT AND AMENDMENT NO. 1 TO GUARANTEE AGREEMENT

 

This AMENDMENT NO. 3 TO AMENDED AND RESTATED
MASTER REPURCHASE AGREEMENT and AMENDMENT NO. 1 TO GUARANTEE 
AGREEMENT,
dated as of March 10, 2023 (this “Amendment”), by and among CMTG JP FINANCE LLC 
(“Seller”), a Delaware limited liability company, CLAROS MORTGAGE TRUST, INC., a 
Maryland corporation (“Guarantor”), and JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national banking association (“Buyer”). Capitalized terms used but not 
otherwise defined herein shall have the meanings given to them in the Repurchase Agreement (as 
defined below).

 

RECITALS
 

WHEREAS, Seller and Buyer are parties to that certain Amended and Restated 
Uncommitted Master Repurchase Agreement, dated as of May 27, 2021 (as amended by 
Amendment No. 1 to Amended and Restated Master Repurchase Agreement and Amendment 
No. 1 to Amended and Restated Fee and Pricing Letter, dated as of June 29, 2021, the Term 
SOFR Conforming Changes Amendment, dated December 31, 2021, Amendment No. 2 to 
Amended and Restated Master Repurchase Agreement, dated as of January 14, 2022, and as 
further amended hereby, and as may be further amended, restated, supplemented or otherwise 
modified and in effect from time to time, the “Repurchase Agreement”); and

 
WHEREAS, in connection therewith Guarantor executed and delivered in favor 

of Buyer that certain Guarantee Agreement, dated as of June 29, 2018 (as amended hereby, and 
as further amended, restated, supplemented or otherwise modified and in effect from time to 
time, the “Guarantee Agreement”);

 
WHEREAS, Seller and Buyer have agreed, subject to the terms and conditions 

hereof, that the Repurchase Agreement shall be amended as set forth in this Amendment; and
 

WHEREAS, Guarantor and Buyer have agreed, subject to the terms and 
conditions hereof, that the Guarantee Agreement shall be amended as set forth in this 
Amendment.

 
NOW THEREFORE, in consideration of the premises and for other good and 

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Seller, 
Buyer and Guarantor each agree as follows:

 
SECTION 1. Amendments to Repurchase Agreement.

 
(a) Article 2 of the Repurchase Agreement shall be amended by (i) to the extent a 

defined term below is not already defined in the Repurchase Agreement, inserting the following 
such new defined terms in the correct alphabetical order, and (ii) to the extent a defined term 
below is already defined in the Repurchase Agreement, by amending and restating such term in 
its 

 
 



 
entirety with the defined term below:

 
 
 



 
“Additional Advance Amount” shall mean, with respect to an Additional Advance 

Purchased Asset, the amount of Additional Advances funded in respect of such Additional 
Advance Purchased Asset as of the Additional Advance Effective Date, as reflected in the 
Confirmation related to such Purchased Asset, minus any Additional Advance Amounts 
reduced by giving effect to a repurchase in whole or in part by Seller of the related 
Additional Advance Purchased Asset or application of any Early Amortization Amount or 
Additional Amortization Amount to such Additional Advance Purchased Asset pursuant 
to Article 3(bb)(iii) or Article 2(a) of Fee Letter Amendment No. 2, as applicable, plus 
any Additional Advance Amounts re-allocated by Buyer in respect of any Additional 
Advance Purchased Asset pursuant to Article 3(bb)(iv).

 
“Additional Advance Effective Date” shall mean March 10, 2023.

 
“Additional Advance Make Whole Amount” shall have the meaning set forth in 

the Fee Letter.
 

“Additional Advance Maximum Amount” shall mean an amount equal to (A) on 
and after the Additional Advance Effective Date through and excluding the Additional 
Advance Termination Date (i) $250,000,000, minus (ii) any partial repurchases of 
Additional Advance Purchased Assets in satisfaction of the Early Amortization Amount 
and any Additional Amortization Amounts, if any, and (B) on and after the Additional 
Advance Termination Date, zero.

 
“Additional Advance Purchased Asset” shall mean each of the Purchased Assets 

set forth on Schedule V to the Fee Letter and any other Purchased Asset in respect of 
which Buyer funds any Additional Advance.

 
“Additional Advance Termination Date” shall mean August 10, 2024.

 
“Additional Advances” shall mean the additional advances made by Buyer to 

Seller in respect of the Additional Advance Purchased Assets.
 

“Additional Amortization Amount” shall have the meaning set forth in the Fee
 
 
 



 
Letter. 

“Additional Amortization Requirement” shall have the meaning set forth in the Fee 
Letter.
“Advance Rate” shall mean, with respect to each Transaction and any Pricing Rate

 
Period, the initial Advance Rate selected by Buyer for such Transaction on a case by case 
basis in its sole discretion as shown in the related Confirmation, (A) as may be increased 
or decreased pursuant to Article 3(bb) and (B) as may be reduced in respect of any 
payment by Seller made in order to comply with Article 2(a) of Fee Letter Amendment 
No. 2, Article 10(l) or 11(aa), which in any case, with respect to Main Pool Purchased 
Assets, shall not exceed the Maximum Advance Rate for the related Purchased Asset as 
specified in the related Confirmation, and with respect to Sidecar Pool Purchased Assets, 
shall be as specified for such Purchased Asset in Schedule II attached to the Fee Letter, 
unless, in each case, otherwise agreed to by Buyer and Seller and specified in the related 
Confirmation.

 
 
 



 
“Early Amortization Amount” shall have the meaning set forth in the Fee Letter.

 
“Fee Letter Amendment No. 2” shall mean that certain Amendment No. 2 to 

Amended and Restated Fee and Pricing Letter, dated as of March 10, 2023, by and 
among Seller, Guarantor and Buyer.

 
“Main Pool Maximum Facility Amount” shall mean the sum of (x) 

$1,500,000,000 and (y) the then-current Additional Advance Maximum Amount.
 

“Old Post Office Mezzanine Loan” shall mean the mezzanine loan evidenced by 
that certain Mezzanine Promissory Note held by Seller (as successor-in-interest to 
JPMorgan Chase Bank, National Association) issued pursuant to that certain Mezzanine 
Loan Agreement, dated as of December 9, 2021, between 601W Companies Chicago 
Mezz 1 LLC, a Delaware limited liability company, and JPMorgan Chase Bank, National 
Association, a banking association chartered under the laws of the United States of 
America, as the same may be amended, restated, replaced, supplemented or otherwise 
modified, from time to time, with an aggregate principal balance of $125,000,000.

 
“Purchase Price” shall mean, with respect to any Purchased Asset, the price at 

which such Purchased Asset is transferred by Seller to Buyer on the applicable Purchase 
Date, adjusted after the Purchase Date as set forth below. The Purchase Price as of the 
Purchase Date for any Purchased Asset shall be an amount (expressed in dollars) equal to 
the product obtained by multiplying (i) the Market Value of such Purchased Asset as of 
the Purchase Date (or the par amount of such Purchased Asset, if lower than Market 
Value) by
(ii) the Advance Rate for such Purchased Asset, as determined by Buyer in its sole and 
absolute discretion and as set forth on the related Confirmation. The Purchase Price of 
any Purchased Asset shall be (x) increased by any Future Funding Amount or Additional 
Advance Amount actually funded by Buyer and any additional amounts disbursed by 
Buyer to Seller or to the related Mortgagor on behalf of Seller or otherwise with respect 
to such Purchased Asset and (y) decreased by (A) the portion of any Principal Proceeds 
on such Purchased Asset that are applied pursuant to Article 5 or Article 11(aa) hereof to 
reduce such Purchase Price and (B) any other amounts paid to Buyer by Seller 
specifically to reduce such Purchase Price and that are applied pursuant to Article 3(bb) 
or Article 5 hereof or Article 2(a) of Fee Letter Amendment No. 2 to reduce such 
Purchase Price.

 
(b) Article 3 of the Repurchase Agreement shall be amended by adding a new 

Article 3(bb) therein as follows:
 

(bb) (i) On the Additional Advance Effective Date, Buyer shall make Additional 
Advances in respect of the Additional Advance Purchased Assets in the amount set forth on the 
table attached as Schedule V to the Fee Letter. Buyer may, at Seller’s request, make further 
Additional Advances or re-allocate Additional Advances with respect to an Additional Advance 
Purchased Asset to any other Purchased Asset (including, without limitation, following 
repurchase of any Additional Advance Purchased Asset as a result of a Mortgagor repayment), in 
each case, in Buyer’s sole discretion. In no event shall any Additional Advance be made if the 
result of such Additional Advance would cause the aggregate amount of all Additional Advances 
to exceed the Additional Advance Maximum Amount. Each Confirmation relating to each 
Additional Advance

 
 
 



 
Purchased Asset shall be revised to specify the amount of the Additional Advance allocated to 
such Additional Advance Purchased Asset, which amount shall be reflected therein as an increase 
in the Advance Rate and Purchase Price thereof.

 
(ii)Seller may repay to Buyer at its option, on any Business Day on at least ten (10) 

Business Days’ prior written notice, all or any part of any Additional Advances with respect to 
any or all Additional Advance Purchased Assets by effecting a repurchase in part of any 
Additional Advance Purchased Asset in an amount up to the total outstanding Additional 
Advance Amount allocated to such Additional Advance Purchased Asset. No Exit Fee shall be 
due upon the repurchase of all or any portion of the Additional Advances in respect of any 
Additional Advance Purchased Asset pursuant to this Article 3(bb)(ii).

 
(iii)Seller shall repurchase the Additional Advance Purchased Assets in part as required to 

pay the Early Amortization Amount in the applicable required amount on the related required 
date as set forth in the definition of Early Amortization Amount. Subject to the proviso to Article 
2(a) of Fee Letter Amendment No. 2, such payments of the Early Amortization Amounts are in 
addition to the Additional Amortization Amounts in connection with the Additional Amortization 
Requirement. The Early Amortization Amount shall be applied to reduce the outstanding 
Additional Advance Amount of the Additional Advance Purchased Assets in such order as Buyer 
shall elect in its sole discretion. No Exit Fee shall be due upon the repurchase of all or any 
portion of the Additional Advances in respect of any Additional Advance Purchased Asset in 
connection with payment of the Early Amortization Amount or the Additional Amortization 
Amount.

 
(iv)Any Principal Proceeds paid to Buyer by Seller to reduce the Purchase Price of any 

Additional Advance Purchased Asset shall be applied first to reduce the Additional Advance 
Amount of such Additional Advance Purchased Asset and then to reduce the remaining Purchase 
Price of such Additional Advance Purchased Asset. To the extent any Additional Advance 
Amount is reduced by application of repayments or prepayments by a related Mortgagor prior to 
the Additional Advance Termination Date, Seller may request that Buyer re-allocate such 
Additional Advance Amounts to other Additional Advance Purchased Assets, which request 
Buyer may accept or deny in Buyer’s sole discretion.

 
(v)Seller shall repay to Buyer all outstanding Additional Advance Amounts on the 

Additional Advance Termination Date together with the Additional Advance Make Whole 
Amount, if any, due and payable in connection therewith, as calculated by Buyer in its sole 
discretion exercised in good faith. No Exit Fee shall be due upon the repayment of all or any 
portion of the Additional Advance Amount.

 
(c) [Reserved]

 
(d) Article 6(a) of the Repurchase Agreement is hereby amended by deleting the 

word “and” at the end of clause (vii), replacing the period at the end of clause (viii) with “; and” 
and adding a new clause (ix) therein to read as follows:

 
(ix) the Old Post Office Mezzanine Loan.

 
(e) Article 12(a)(xvi) of the Repurchase Agreement shall be amended and restated 

in its entirety to read as follows:
 
 
 



 
(xvi)Seller shall fail to observe any agreement or covenant or to make any 

payment as and when required pursuant to Article 3(bb) or 3(cc) or Article 2(a) of Fee 
Letter Amendment No. 2.

 
SECTION 2. Amendments to Guarantee Agreement.

 
(a) Section 9(a)(iii) of the Guarantee Agreement is hereby amended and restated 

in its entirety as follows:
 

(iii)  permit the ratio of Guarantor’s EBITDA for the most recently ended 
period of twelve (12) consecutive months ended on or prior to such date of 
determination to Guarantor’s Interest Expense for such period to be less than 1.40 
to 1.00; or

 
(b) Section 9 of the Guarantee Agreement is hereby amended by adding the 

following subsection (c) thereto:
 

(c)Notwithstanding anything to the contrary contained herein or 
elsewhere, in the event that Guarantor, Seller or any Subsidiary of Guarantor has 
entered into or amended or proposes to enter into or amend any other commercial 
real estate loan repurchase agreement, warehouse facility or credit facility with 
any other lender or repurchase buyer or guaranty of any such agreement or facility 
with any other lender or repurchase buyer (each as in effect after giving effect to 
all amendments thereof, a “Third Party Agreement”) and such Third Party 
Agreement contains any financial covenant as to Guarantor for which there is no 
corresponding covenant in Sections 9(a)(i) through (iv) above at the time such 
financial covenant becomes effective (each an “Additional Financial Covenant”), 
or contains a financial covenant that corresponds to a covenant in Sections 9(a)(i) 
through (iv) above and such financial covenant is more restrictive as to Guarantor 
or more favorable to the lender or repurchase buyer than the corresponding 
covenant in Sections 9(a)(i) through (iv) above as in effect at the time such 
financial covenant becomes effective (each, a “More Restrictive Financial 
Covenant” and together with each Additional Financial Covenant, each an “MFN 
Covenant”), then (A) Guarantor shall promptly notify Buyer of the effectiveness 
or proposed effective date, as applicable, of such MFN Covenant and (B) in the 
sole discretion of Buyer, Sections 9(a)(i) through (iv) above will automatically be 
deemed to be modified to reflect such MFN Covenant (whether through 
amendment of an existing covenant contained in Sections 9(a)(i) through (iv) 
above (including, if applicable, related definitions) or the inclusion of an 
additional financial covenant (including, if applicable, related definitions), as 
applicable). Promptly upon request by Buyer, Guarantor shall execute and take 
any and all acts, amendments, supplements, modifications and assurances and 
other instruments as Buyer may reasonably require from time to time in order to 
document any such modification and otherwise carry out the intent and purposes 
of this paragraph.

 
SECTION 3. Conditions Precedent. This Amendment shall become effective on 

the date on which (a) this Amendment and Fee Letter Amendment No. 2 is executed and delivered
 
 
 



 
by a duly authorized officer of each of Seller, Guarantor and the Buyer, (b) Seller has pledged in 
favor of Buyer all of Seller’s right, title and interest in, to and under the Old Post Office 
Mezzanine Loan in form and substance acceptable to Buyer, and (c) counsel for Seller has 
delivered a opinions of counsel, including a bankruptcy safe harbor opinion, in form and 
substance acceptable to Buyer.

 
SECTION 4. Seller’s Representations and Warranties. On and as of the date 

hereof, Seller hereby represents and warrants to Buyer that (a) to Seller’s knowledge, Seller is in 
compliance with all the terms and provisions set forth in the Repurchase Agreement and the 
other Transaction Documents on its part to be observed or performed, (b) after giving effect to 
this Amendment, no Margin Deficit or Material Adverse Effect exists and no Default (to Seller’s 
knowledge) or Event of Default under the Repurchase Agreement has occurred and is continuing, 
and (c) to Seller’s knowledge, after giving effect to this Amendment, the representations and 
warranties contained in Article 9 of the Repurchase Agreement are true and correct in all material 
respects as though made on such date (except for any such representation or warranty that by its 
terms refers to a specific date other than the date first above written, in which case it shall be true 
and correct in all material respects as of such other date), (d) Seller has taken all necessary action 
to authorize the execution, delivery and performance of this Amendment and (e) this Amendment 
has been duly executed and delivered by or on behalf of such Seller and constitutes the legal, 
valid and binding obligation of such Seller enforceable against such Seller in accordance with its 
terms subject to bankruptcy, insolvency, and other limitations on creditors’ rights generally and 
to equitable principles.

 
SECTION 5. Guarantor’s Representations and Warranties. On and as of the date 

hereof, Guarantor hereby represents and warrants to Buyer that (a) to Guarantor’s knowledge, it 
is in compliance with all the terms and provisions set forth in the Guarantee Agreement on its 
part to be observed or performed, (b) after giving effect to this Amendment, no Default (to 
Guarantor’s knowledge) or Event of Default with respect to Guarantor has occurred and is 
continuing, and (c) to Guarantor’s knowledge, after giving effect to this Amendment, the 
representations and warranties made by Guarantor in the Guarantee Agreement are true and 
correct in all respects as thought made on such date (except for any such representation or 
warranty that, by its terms, refers to a specific date other than the date hereof).

 
SECTION 6. Acknowledgments of Guarantor. In connection with this 

Amendment, the Guarantor hereby acknowledges (a) the execution and delivery of this 
Amendment by Seller and agrees that it continues to be bound by the Guarantee Agreement to 
the extent of the Obligations (as defined therein), as such obligations may be increased and 
otherwise modified in connection with the terms of this Amendment, and (b) that, as of the date 
hereof, to Guarantor’s knowledge, the Buyer is in compliance with its undertakings and 
obligations under the Repurchase Agreement and each of the other Transaction Documents.

 
SECTION 7. Limited Effect. Except as expressly amended and modified by this 

Amendment, the Repurchase Agreement shall continue to be, and shall remain, in full force and 
effect in accordance with its terms; provided, however, that upon the Additional Advance 
Effective Date, all references in the Repurchase Agreement to the “Transaction Documents” shall 
be deemed to include, in any event, this Amendment. Each reference to Repurchase Agreement 
in any of the Transaction Documents shall be deemed to be a reference to the Repurchase 
Agreement as

 
 
 



 
amended hereby. Each reference to the “Guarantee Agreement” in any of the Transaction 
Documents shall be deemed to be a referenced to the Guarantee Agreement as amended hereby.

 
SECTION 8. Counterparts. This Amendment may be executed in counterparts, 

each of which when so executed shall be deemed to be an original and all of which when taken 
together shall constitute one and the same instrument, and the words “executed,” “signed,” 
“signature,” and words of like import as used above and elsewhere in this Amendment or in any 
other certificate, agreement or document related to this transaction shall include, in addition to 
manually executed signatures, images of manually executed signatures transmitted by facsimile 
or other electronic format (including, without limitation, “pdf”, “tif” or “jpg”) and other 
electronic signatures (including, without limitation, any electronic sound, symbol, or process, 
attached to or logically associated with a contract or other record and executed or adopted by a 
person with the intent to sign the record). The use of electronic signatures and electronic records 
(including, without limitation, any contract or other record created, generated, sent, 
communicated, received, or stored by electronic means) shall be of the same legal effect, validity 
and enforceability as a manually executed signature or use of a paper-based record-keeping 
system to the fullest extent permitted by applicable law, including the Federal Electronic 
Signatures in Global and National Commerce Act, the New York State Electronic Signatures and 
Records Act and any other applicable law, including, without limitation, any state law based on 
the Uniform Electronic Transactions Act or the Uniform Commercial Code.

 
SECTION 9. Costs and Expenses. Seller and Guarantor shall pay the Buyer’s 

reasonable out-of-pocket costs and expenses, including reasonable fees and expenses of 
accountants, outside attorneys and advisors, incurred in connection with the preparation, 
negotiation, execution and consummation of this Amendment.

 
SECTION 10. No Novation, Effect of Agreement. Guarantor, Seller and 

Buyer have entered into this Amendment solely to amend the terms of the Repurchase 
Agreement and Guarantee Agreement and do not intend this Amendment or the transactions 
contemplated hereby to be, and this Amendment and the transactions contemplated hereby shall 
not be construed to be, a novation of any of the obligations owing by Seller or Guarantor (the 
“Repurchase Parties”) under or in connection with the Repurchase Agreement or any of the other 
document executed in connection therewith to which any Repurchase Party is a party (the 
“Repurchase Documents”). It is the intention of each of the parties hereto that (i) the perfection 
and priority of all security interests securing the payment of the obligations of the Repurchase 
Parties under the Repurchase Agreement and the other Repurchase Documents are preserved, (ii) 
the liens and security interests granted under the Repurchase Agreement continue in full force 
and effect, and (iii) any reference to the Repurchase Agreement or Guarantee Agreement in any 
such Repurchase Document shall be deemed to also reference this Amendment.

 
SECTION 11. Consent to Jurisdiction; Waiver of Jury Trial. Each party 

irrevocably and unconditionally (i) submits to the non-exclusive jurisdiction of any United States 
Federal or New York State court sitting in Manhattan, and any appellate court from any such 
court, solely for the purpose of any suit, action or proceeding brought to enforce its obligations 
under this Amendment or relating in any way to this Amendment or any Transaction under the 
Repurchase Agreement and (ii) waives, to the fullest extent each may effectively do so, the 
defense of an inconvenient forum to the maintenance of such action or proceeding and 
irrevocably consent

 
 
 



 
to the service of any summons and complaint and any other process by the mailing of copies of 
such process to them at their respective address specified in the Repurchase Agreement. The 
parties hereby agree that a final judgment in any such action or proceeding shall be conclusive 
and may be enforced in other jurisdictions by suit on the judgment or in any other manner 
provided by law. Nothing in this Section 11 shall affect the right of the Buyer to serve legal 
process in any other manner permitted by law or affect the right of the Buyer to bring any action 
or proceeding against the Seller or its property in the courts of other jurisdictions.

 
SECTION 12. WAIVER OF JURY TRIAL. EACH OF THE PARTIES 

HEREBY IRREVOCABLY WAIVES ALL RIGHT TO A TRIAL BY JURY IN ANY ACTION, 
PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS 
AMENDMENT, ANY OTHER TRANSACTION DOCUMENT OR ANY INSTRUMENT OR 
DOCUMENT DELIVERED HEREUNDER OR THEREUNDER.

 
SECTION 13. GOVERNING LAW. THIS AMENDMENT AND ANY 

CLAIM, CONTROVERSY OR DISPUTE ARISING UNDER OR RELATED TO THIS 
AMENDMENT, THE RELATIONSHIP OF THE PARTIES TO THIS AMENDMENT, AND/OR 
THE INTERPRETATION AND ENFORCEMENT OF THE RIGHTS AND DUTIES OF THE 
PARTIES TO THIS AMENDMENT SHALL BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE INTERNAL LAWS AND DECISIONS OF THE STATE OF NEW 
YORK, WITHOUT REGARD TO THE CHOICE OF LAW RULES THEREOF. THE PARTIES 
HERETO INTEND THAT THE PROVISIONS OF SECTION 5-1401 OF THE NEW YORK 
GENERAL OBLIGATIONS LAW SHALL APPLY TO THIS AMENDMENT.

 
[SIGNATURES FOLLOW]

 
 
 



 
IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be 

duly executed and delivered as of the day and year first above written.
 

BUYER:
 
 

JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION,
a national banking association organized 
under the laws of the United States

 
 

By:             
Name: Thomas Cassino
Title: Managing Director

 
 
 



 
 

SELLER:
 
 

CMTG JP FINANCE LLC,
a Delaware limited liability company

 

By: 
Name: Priyanka Garg 
Title: Authorized Signatory

 
 
 



 
 

Guarantor:
 
 
 

CLAROS MORTGAGE TRUST, INC., a
Maryland corporation, in its capacity as Guarantor, 
and solely for purposes of acknowledging and 
agreeing to the terms of this Amendment and 
entering into the amendments with respect to 
Guarantor and the Guarantee Agreement:

 
 
 

By: 
Name: Priyanka Garg
Title: Executive Vice President – Portfolio 
and Asset Management

 
 



 
Exhibit 10.5

 
TENTH AMENDMENT TO MASTER REPURCHASE AND SECURITIES CONTRACT 

AGREEMENT
 

This Tenth Amendment to Master Repurchase and Securities Contract Agreement (this 
“Amendment”), dated as of January 25, 2022, is by and between MORGAN STANLEY BANK, N. A. , a 
national banking association (together with its successors and assigns, “Buyer”) and CMTG MS 
FINANCE LLC, a Delaware limited liability company (“Seller”).

 
W I T N E S S E T H:

 
WHEREAS, Seller and Buyer are parties to that certain Master Repurchase and 

Securities Contract Agreement, dated as of January 26, 2017, as amended by that certain First 
Amendment to Master Repurchase and Securities Contract Agreement, dated as of June 26, 2018, as 
further amended by that certain Second Amendment to Master Repurchase and Securities Contract 
Agreement, dated as of March 13, 2019, as further amended by that certain Third Amendment to Master 
Repurchase and Securities Contract Agreement, dated as of November 1, 2019, as further amended by 
that certain Fourth Amendment to Master Repurchase and Securities Contract Agreement, dated as of 
February 3, 2020, as further amended by that certain Fifth Amendment to Master Repurchase and 
Securities Contract Agreement, dated as of February 21, 2020, as further amended by that c ertain Sixth 
Amendment to Master Repurchase and Securities Contract Agreement, dated as of March 17, 2020, as 
further amended by that certain Seventh Amendment to Master Repurchase and Securities Contract 
Agreement, dated as of April 10, 2020, as further amended by that certain Eighth Amendment to Master 
Repurchase and Securities Contract Agreement, dated as of January 29, 2021, as further amended by that 
certain Ninth Amendment to Master Repurchase and Securities Contract Agreement, dated as of 
September 9, 2021 (as the same may be amended, restated, replaced, supplemented or otherwise modified 
from time to time, the “Master Repurchase Agreement”); and

 
WHEREAS, Seller and Buyer wish to modify certain terms and provisions of the Master 

Repurchase Agreement.
 

NOW, THEREFORE, the parties hereto agree as follows:
 

1. Amendment of Master Repurchase Agreement. The Master Repurchase Agreement is 
hereby amended as follows:

 
(a) The following definitions in Article 2 of the Master Repurchase Agreement are hereby 

deleted in their entirety and replaced with the following:
 

(i) “Benchmark” means, initially Term SOFR; provided that, if a Benchmark 
Transition Event and the Benchmark Replacement Date with respect 
thereto have occurred with respect to the Term SOFR Refer ence Rate or 
the then-current Benchmark, then “Benchmark” means the applicable 
Benchmark Replacement to the extent such Benchmark Replacement has 
replaced such Benchmark pursuant to Article 3(l).

 
(ii) “Benchmark Replacement” means, for any Available Tenor, the first 

alternative set forth in the order below that can be determined by the 
Buyer on the applicable Benchmark Replacement Date:

 
(1) the sum of: (a) either of (i) Compounded SOFR or (ii) Daily Simple 
SOFR, as selected by Buyer to be the then-prevailing market

 
 
 



 
convention for determining a benchmark rate as a replacement for the 
then-current Benchmark for the applicable loan market and (b) the 
applicable Benchmark Replacement Adjustment;

 
(2) the sum of: (a) the alternate rate of interest that has been selected or 
recommended by the Relevant Governmental Body as the replacement 
for the then-current Benchmark for the applicable Corresponding Tenor 
and (b) the Benchmark Replacement Adjustment; or

 
(3) the sum of: (a) the alternate rate of interest that has been selected by 
Buyer as the replacement for the then-current Benchmark for the 
applicable Corresponding Tenor in accordance with any industry- 
accepted rate of interest as a replacement for the then-current Benchmark 
for U.S. dollar denominated secured financings or securitizations relating 
to the relevant asset class, as applicable at such time and (b) the 
Benchmark Replacement Adjustment.

 
If at any time the Benchmark Replacement as determined pursuant to 
this definition would be less than the Floor, the Benchmark Replacement 
will be deemed to be the Floor for the purposes of this Agreement.

 
(iii) “Benchmark Replacement Conforming Changes” means, with respect to 

the use or administration of Term SOFR or any Benchmark Replacement, 
any technical, administrative or operational changes (including but not 
limited to changes to the definition of “Business Day,” the definition of 
“Pricing Period,” timing and frequency of determining rates and making 
payments of price differential, timing of Transaction requests or 
prepayment, conversion or continuation notices, length of lookback 
periods, the applicability of breakage provisions, and other technical, 
administrative or operational matters) that Buyer decides may be 
appropriate to reflect the adoption and implementation of such 
Benchmark Replacement and to permit the administration thereof by 
Buyer in a manner substantially consistent with market practice (or, if 
Buyer decides that adoption of any portion of such market practice is not 
administratively feasible or if Buyer determines that no market practice 
for the administration of such Benchmark Replacement exists, in such 
other manner of administration as Buyer determines is reasonably 
necessary in connection with the administration of this Agreement).

 
(iv) “Benchmark Replacement Date” means the earliest to occur of the 

following events with respect to the then-current Benchmark or if the 
then current Benchmark is Term SOFR, with respect to the Ter m SOFR 
Reference Rate:

 
(1) in the case of clause (1) or (2) of the definition of “Benchmark 
Transition Event,” the later of (a) the date of the public statement or 
publication of information referenced therein and (b) the date on w hic h 
the administrator of such Benchmark (or the published component used 
in the calculation thereof) permanently or indefinitely ceases to provide 
all Available Tenors of such Benchmark (or such component thereof); or
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(2) in the case of clause (3) of the definition of “Benchmark Transition 
Event,” the date of the public statement or publication of information 
referenced therein.

 
For the avoidance of doubt, (i) if the event giving rise to the Benc hmark 
Replacement Date occurs on the same day as, but earlier than, the 
Reference Time in respect of any determination, the Benchmark 
Replacement Date will be deemed to have occurred prior to the 
Reference Time for such determination and (ii) the “Benchmark 
Replacement Date” will be deemed to have occurred in the case of clause
(1) or (2) with respect to any Benchmark upon the occurrence of the 
applicable event or events set forth therein with respect to all then- 
current Available Tenors of such Benchmark (or the published 
component used in the calculation thereof).

 
(v) “Business Day” shall mean any day other than (1) a Saturday or Sunday 

and (2) a day on which the New York Stock Exchange, the Federal 
Reserve Bank of New York, Custodian or Buyer is authorized or 
obligated by law or executive order to be closed.

 
(vi) “Concentration Limits” shall mean, (a) with respect to any New Asset, 

the Purchase Price of such New Asset does not exceed 50% of the 
Facility Amount and/or (b) the aggregate Purchase Price of all Purchased 
Assets that are secured by hospitality properties, together with the 
aggregate unfunded Future Advance Purchases that Buyer has agr eed to 
make, subject to satisfaction of the conditions set forth in the applic able 
Confirmation with respect to such Purchased Assets, not to exceed 35% 
of the Facility Amount (or such higher limit as may be approved by 
Buyer in its sole discretion).

 
(vii) “Facility Termination Date” shall mean January 26, 2023, as the same 

may be extended in accordance with Section 9(a) of this Agreement.
 

(viii) “Floor” means zero (0) or such other rate with respect to a Transaction as 
set forth in the related Confirmation.

 
(ix) “Pricing Rate” shall mean, for any Pricing Period with respect to a 

Purchased Asset, an annual rate equal to the Benchmark for such Pricing 
Period, plus the Applicable Spread for the related Purchased Asset 
(subject to adjustment and/or conversion as provided in Sections 3(l), 
3(m), and 3(q) of this Agreement).

 
(x) “Reference Time” means, with respect to any setting of the then-cur rent 

Benchmark means (1) if such Benchmark is Term SOFR, the time set 
forth in the definition of Term SOFR, and (2) if such Benchmark not 
Term SOFR, the time determined by Buyer in accordance with the 
Benchmark Replacement Conforming Changes.

 
(xi) “Term SOFR” means, with respect to any advance of a Purchase Price or 

Future Advance Purchase for any day, the Term SOFR Reference Rate for 
a tenor comparable to the applicable Pricing Period on the day ( suc h
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day, the “Term SOFR Determination Day”) that is two (2) U.S. 
Government Securities Business Days prior to the first day of such 
Pricing Period, as such rate is published by the Term SOFR 
Administrator for such day at 6:00 a.m. (New York City time); provided, 
however, that if as of 5:00 p.m. (New York City time) on any Term 
SOFR Determination Day the Term SOFR Reference Rate for the 
foregoing tenor has not been published by the Term SOFR Administrator 
and a Benchmark Replacement Date with respect to the Term SOFR 
Reference Rate has not occurred, then Term SOFR will be the Term 
SOFR Reference Rate for such tenor as published by the Term SOFR 
Administrator on the first preceding U.S. Government Securities 
Business Day for which such Term SOFR Reference Rate for such tenor 
was published by the Term SOFR Administrator so long as such first 
preceding U.S. Government Securities Business Day is not more than 
three (3) U.S. Government Securities Business Days prior to suc h Term 
SOFR Determination Day; provided, further, that if Term SOFR 
determined as provided above shall be less than the Floor, then Term 
SOFR shall be deemed to be the Floor.

 
(b) The following definitions are hereby added in Article 2 of the Master Repurchase 

Agreement in correct alphabetical order:
 

(i) “Term SOFR Administrator” means CME Group Benchmark 
Administration Limited (CBA) (or a successor administrator of the Term 
SOFR Reference Rate selected by Buyer in its reasonable discretion).

 
(ii) “Term SOFR Reference Rate” means the forward-looking term rate based 

on SOFR.
 

(iii) “Term SOFR Determination Day” shall have the meaning set forth in the 
definition of Term SOFR in this Agreement.

 
(iv) “U.S. Government Securities Business Day” means any day except for

(a) a Saturday, (b) a Sunday or (c) a day on which the Securities Industry 
and Financial Markets Association recommends that the fixed income 
departments of its members be closed for the entire day for pur poses of 
trading in United States government securities.

 
(c) The following definitions in Article 2 of the Master Repurchase Agreement and all 

references thereto are hereby deleted in their entirety: “Early Opt-in Election”; “LIBOR”; and “Pricing 
Rate Reset Date”.

 
(d) Section 3(l) of the Master Repurchase Agreement is hereby deleted in its entirety and 

replaced with the following:
 

“(l) (i) Notwithstanding anything to the contrary herein or in any other Transaction 
Document, if a Benchmark Transition Event and a Benchmark Replacement Date w ith 
respect thereto have occurred prior to the Reference Time in connection with any 
setting of the then-current Benchmark, then such Benchmark Replacement will replac e 
the then-current Benchmark for all purposes under this Agreement and under any other 
Transaction  Document  in  respect of such Benchmark setting and subsequent
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Benchmark settings without requiring any amendment to, or requiring any further 
action by or consent of any other party to, this Agreement or any other Transaction 
Document.

 
(ii) Notwithstanding the forgoing, in the event that Buyer shall have determined (which 
determination shall be conclusive and binding upon Seller absent manifest error) that 
by reason of circumstances affecting the relevant market or otherwise, (i) adequate and 
reasonable means do not exist for ascertaining the applicable Benchmar k, but a 
Benchmark Transition Event (as provided in the definition of Benchmark Transition 
Event as set forth herein) has not yet occurred or (ii) the Benchmark does not fairly and 
accurately reflect the costs to Buyers of effecting or maintaining the Transactions, then 
Buyer shall give written notice to Seller as soon as practicable thereafter. If such notice 
is given, the Pricing Rate with respect to all outstanding Transactions, until such notice 
has been withdrawn by Buyer, shall be a per annum rate equal to the sum of (i) the 
greater of (x) the Federal Funds Rate and (y) the Floor , plus
(ii) 0.25%, plus (iii) the Applicable Spread.”

 
(e) Section 3(m) of the Master Repurchase Agreement is hereby deleted in its entirety and 

replaced with the following:
 

“(m) (i) In connection with the implementation and administration of a Benchmark 
Replacement, Buyer will have the right to make Benchmark Replacement Conforming 
Changes from time to time and, notwithstanding anything to the contrary herein or in 
any other Transaction Document, any amendments implementing such Benchmark 
Replacement Conforming Changes will become effective without requiring any further 
action by or consent of any other party to this Agreement or any other Transaction 
Document.

 
(ii) Buyer will promptly notify Seller of (A) any occurrence of (i) a Benchmark 
Transition Event and (ii) the Benchmark Replacement Date with respect thereto, (B) 
the implementation of any Benchmark Replacement, and (C) the effectiveness of any 
Benchmark Replacement Conforming Changes.

 
Any determination, decision or election that may be made by Buyer pursuant to Section 
3(l) or this Section 3(m), including any determination with respect to a tenor, rate or 
adjustment or of the occurrence or non-occurrence of an event, cir c umstance or date 
and any decision to take or refrain from taking any action or any selection, will be 
conclusive and binding absent manifest error and may be made in the sole discretion of 
Buyer and without consent from Seller or any other party to any other Transaction 
Document.”

 
(f) Section 9(a) of the Master Repurchase Agreement is hereby deleted in its entirety and 

replaced with the following:
 

“(a) Extension of Facility Termination Date. At the request of Seller delivered to Buyer 
no earlier than ninety (90) days and no later than thirty (30) days before: (i) January 26, 
2023, Seller has one (1) option to extend the then current Facility Termination Date to 
January 26, 2024 and (ii) January 26, 2024, Seller has one (1) option to request an 
extension of the then current Facility Termination Date to January 26, 2025. Seller may 
only exercise the extension referred to in clause (i) of the preceding sentence if on or 
before the then current Facility Termination Date, Seller shall have paid the Extension
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Fee to Buyer. Such request referred to in clause (ii) of the second preceding sentence may 
be approved or denied in Buyer’s sole discretion, and in any case shall be approved only 
if (x) no Default, Event of Default or Margin Deficit shall exist on the date of Seller’s 
request to extend or on the then current Facility Termination Date, (y) all representations 
and warranties in this Agreement shall be true, correct, complete and accurate in all 
respects as of the then current Facility Termination Date (except such representations 
which by their terms speak as of a specified date and subject to any exceptions disc losed 
to Buyer in an Exception Report prior to such date and approved by Buyer), and (z) on or 
before the then current Facility Termination Date, Seller shall have paid the Extension 
Fee to Buyer.”

 
(g) Exhibit I to the Master Repurchase Agreement is hereby amended by replacing 

“LIBOR” with “Term SOFR”.
 

(h) Exhibit III to the Master Repurchase Agreement is hereby amended by replacing 
“LIBOR” with “Term SOFR” in representation (49).

 
2. Seller Representations. Seller hereby represents and warrants that:

 
(a) no Material Adverse Effect, Margin Deficit, Event of Default or, to Seller’s 

Knowledge, Default has occurred and is continuing as of the date hereof, and no Default, Event of Default 
or Margin Deficit will occur as a result of the execution, delivery and performance by Seller of this 
Amendment;

 

(b) all representations and warranties in the Master Repurchase Agreement are true, 
correct, complete and accurate in all respects as of the date hereof (except as may be set forth in any 
Exceptions Report); and

 
(c) (i) no amendments have been made to the organizational documents of Seller since 

January 26, 2017, and (ii) Seller has authority to execute and deliver this Amendment and the other 
Transaction Documents to be executed and delivered in connection with this Amendment.

 
3. Effectiveness. The effectiveness of this Amendment is subject to receipt by Buyer of 

the following:
 

(a) Amendment. This Amendment, duly executed and delivered by Seller and Buyer.
 

(b) Fees. Payment by Seller of (i) the Extension Fee and (ii) the actual costs and 
expenses, including, without limitation, the reasonable fees and expenses of counsel to Buyer, incurred by 
Buyer in connection with this Amendment and the transactions contemplated hereby.

 
(c) Officer’s Certificate. A signed Officer’s Certificate of Seller certifying: (i) that no 

amendments have been made to the organizational documents of Seller, Pledgor and Guarantor since 
January 26, 2017, unless otherwise stated therein; and (ii) the authority of Seller, Pledgor and Guarantor 
to execute and deliver this Amendment and the other Transaction Documents to be executed and delivered 
in connection with this Amendment.

 
(d) Good Standing. Certificates of existence and good standing and/or qualification to 

engage in business for the Seller, Pledgor and Guarantor.
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4. Continuing Effect; Reaffirmation of Guaranty. As amended by this Amendment, all terms, 

covenants and provisions of the Master Repurchase Agreement and the other Transaction Documents are 
ratified and confirmed and shall remain in full force and effect. In addition, the Guaranty and the Pledge 
and Security Agreement are hereby ratified and confirmed and shall not be released, diminished, 
impaired, reduced or adversely affected by this Amendment, and each of Guarantor and Pledgor hereby 
consents, acknowledges and agrees to the modifications set forth in this Amendment. This Amendment 
shall be deemed a “Transaction Document” for all purposes under the Master Repurchase Agreement.

 
5. Binding Effect; No Partnership; Counterparts. The provisions of the Master Repurchase 

Agreement, as amended hereby, shall be binding upon and inure to the benefit of the parties hereto and 
their respective successors and permitted assigns. Nothing herein contained shall be deemed or construed 
to create a partnership or joint venture between any of the parties hereto. For the purpose of facilitating 
the execution of this Amendment as herein provided, this Amendment may be executed simultaneously in 
any number of counterparts, each of which shall be deemed to be an original, and such counterparts when 
taken together shall constitute but one and the same instrument. Delivery of an executed counterpart of a 
signature page to this Amendment in Portable Document Format (.PDF) or by facsimile transmission shall 
be effective as delivery of a manually executed original counterpart thereof.

 
6. Further Agreements. Seller agrees to execute and deliver such additional documents, 

instruments or agreements as may be reasonably requested by Buyer and as may be necessary or 
appropriate from time to time to effectuate the purposes of this Amendment.

 
7. Governing Law. The provisions of Article 18 of the Master Repurchase Agreement are 

incorporated herein by reference.
 

8. Defined Terms. Capitalized terms used but not defined herein shall have the meanings set 
forth in the Master Repurchase Agreement.

 
9. Headings. The headings of the sections and subsections of this Amendment are for 

convenience of reference only and shall not be considered a part hereof nor shall they be deemed to limit 
or otherwise affect any of the terms or provisions hereof.

 
10. References to Transaction Documents. All references to the Master Repurchase Agreement 

in any Transaction Document, or in any other document executed or delivered in connection therewith 
shall, from and after the execution and delivery of this Amendment, be deemed a reference to the Master 
Repurchase Agreement as amended hereby, unless the context expressly requires otherwise.

 
11. No Waiver. The execution, delivery and effectiveness of this Amendment shall not operate 

as a waiver of any right, power or remedy of Buyer under the Master Repurchase Agreement or any other 
Transaction Document, nor constitute a waiver of any provision of the Master Repurchase Agreement or 
any other Transaction Document by any of the parties hereto.

 
 

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, the parties have executed this Amendment as of the day first written 
above.

 
 

BUYER:
 

 

MORGAN STANLEY BANK, N.A.,
a national banking association

 
 

By:  
      Name:  Anthony Preisano
       Title:  Executive Director

 
 

[Signatures continue on the following page]
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SELLER:

 

CMTG MS FINANCE LLC, a Delaware limited 
liability company

 
 

By: 
 

Name:  J. Michael McGillis
Title:    Authorized Signatory
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Acknowledged and Agreed:

 

PLEDGOR:
 

CMTG MS FINANCE HOLDCO LLC, a Delaware
limited liability company

 
 

By: 
Name:  J. Michael McGillis
Title:     Authorized Signatory
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The undersigned hereby acknowledges the execution of this Amendment and agrees that the 

Guaranty is hereby ratified and confirmed and shall not be released, diminished, impaired, reduced or 
modified by this Amendment. In addition, the undersigned reaffirms its obligations under the Guaranty 
and agrees that its obligations under the Guaranty shall remain in full force and effect.

 
GUARANTOR:

 

CLAROS MORTGAGE TRUST, INC., a Maryland
corporation

 
 

By: 
Name:  J. Michael McGillis
Title:    Authorized Signatory
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Exhibit 10.6

 
ELEVENTH AMENDMENT TO MASTER REPURCHASE AND SECURITIES CONTRACT 

AGREEMENT
 

This Eleventh Amendment to Master Repurchase and Securities Contract Agreement (this 
“Amendment”), dated as of January 26, 2023, is by and between MORGAN STANLEY BANK, N.A., a 
national banking association (together with its successors and assigns, “Buyer”) and CMTG MS 
FINANCE LLC, a Delaware limited liability company (“Seller”).

 
W I T N E S S E T H:

 
WHEREAS, Seller and Buyer are parties to that certain Master Repurchase and 

Securities Contract Agreement, dated as of January 26, 2017, as amended by that certain First 
Amendment to Master Repurchase and Securities Contract Agreement, dated as of June 26, 2018, as 
further amended by that certain Second Amendment to Master Repurchase and Securities Contract 
Agreement, dated as of March 13, 2019, as further amended by that certain Third Amendment to Master 
Repurchase and Securities Contract Agreement, dated as of November 1, 2019, as further amended by 
that certain Fourth Amendment to Master Repurchase and Securities Contract Agreement, dated as of 
February 3, 2020, as further amended by that certain Fifth Amendment to Master Repurchase and 
Securities Contract Agreement, dated as of February 21, 2020, as further amended by that c ertain Sixth 
Amendment to Master Repurchase and Securities Contract Agreement, dated as of March 17, 2020, as 
further amended by that certain Seventh Amendment to Master Repurchase and Securities Contract 
Agreement, dated as of April 10, 2020, as further amended by that certain Eighth Amendment to Master 
Repurchase and Securities Contract Agreement, dated as of January 29, 2021, as further amended by that 
certain Ninth Amendment to Master Repurchase and Securities Contract Agreement, dated as of 
September 9, 2021, as further amended by that certain Tenth Amendment to Master Repurchase and 
Securities Contract Agreement, dated as of January 25, 2022 (as the same may be amended, restated, 
replaced, supplemented or otherwise modified from time to time, the “Master Repurchase Agreement”); 
and
 

 
WHEREAS, Seller and Buyer wish to modify certain terms and provisions of the Master 

Repurchase Agreement.
 

NOW, THEREFORE, the parties hereto agree as follows:
 

1. Amendment of Master Repurchase Agreement. The Master Repurchase Agreement is 
hereby amended as follows:

 

(i) “Facility Termination Date” shall mean January 26, 2024, as the same 
may be extended in accordance with Section 9(a) of this Agreement.

 
(b) Section 9(a) of the Master Repurchase Agreement is hereby deleted in its entirety and 

replaced with the following:
 

“(a) Extension of Facility Termination Date. At the request of Seller delivered to Buyer 
no earlier than ninety (90) days and no later than thirty (30) days before January 26, 
2024, Seller has one (1) option to request an extension of the then current Facility 
Termination Date to January 26, 2025, such request may be approved or denied in 
Buyer’s sole discretion, and in any case shall be approved only if (x) no Default, Event of 
Default or Margin Deficit shall exist on the date of Seller’s request to extend or on the 
then current Facility Termination Date, (y) all representations and warranties in this 
Agreement shall be true, correct, complete and accurate in all respects as of the then

 
 
 



 
current Facility Termination Date (except such representations which by their terms speak 
as of a specified date and subject to any exceptions disclosed to Buyer in an Exception 
Report prior to such date and approved by Buyer), and (z) on or before the then current 
Facility Termination Date, Seller shall have paid the Extension Fee to Buyer.”

 
2. Seller Representations. Seller hereby represents and warrants that:

 
(a) no Material Adverse Effect, Margin Deficit, Event of Default or, to Seller’s 

Knowledge, Default has occurred and is continuing as of the date hereof, and no Default, Event of Default 
or Margin Deficit will occur as a result of the execution, delivery and performance by Seller of this 
Amendment;

 

(b) all representations and warranties in the Master Repurchase Agreement are true, 
correct, complete and accurate in all respects as of the date hereof (except as may be set forth in any 
Exceptions Report); and

 
(c) (i) no amendments have been made to the organizational documents of Seller since 

January 26, 2017, and (ii) Seller has authority to execute and deliver this Amendment and the other 
Transaction Documents to be executed and delivered in connection with this Amendment.

 
3. Effectiveness. The effectiveness of this Amendment is subject to receipt by Buyer of 

the following:
 

(a) Amendment. This Amendment, duly executed and delivered by Seller and Buyer.
 

(b) Fees. Payment by Seller of (i) the Extension Fee and (ii) the actual costs and 
expenses, including, without limitation, the reasonable fees and expenses of counsel to Buyer, incurred by 
Buyer in connection with this Amendment and the transactions contemplated hereby.

 
(c) Officer’s Certificate. A signed Officer’s Certificate of Seller certifying: (i) that no 

amendments have been made to the organizational documents of Seller, Pledgor and Guarantor since 
January 26, 2017, unless otherwise stated therein; and (ii) the authority of Seller, Pledgor and Guarantor 
to execute and deliver this Amendment and the other Transaction Documents to be executed and delivered 
in connection with this Amendment.

 
(d) Good Standing. Certificates of existence and good standing and/or qualification to 

engage in business for the Seller, Pledgor and Guarantor.
 

4. Continuing Effect; Reaffirmation of Guaranty. As amended by this Amendment, all terms, 
covenants and provisions of the Master Repurchase Agreement and the other Transaction Documents are 
ratified and confirmed and shall remain in full force and effect. In addition, the Guaranty and the Pledge 
and Security Agreement are hereby ratified and confirmed and shall not be released, diminished, 
impaired, reduced or adversely affected by this Amendment, and each of Guarantor and Pledgor hereby 
consents, acknowledges and agrees to the modifications set forth in this Amendment. This Amendment 
shall be deemed a “Transaction Document” for all purposes under the Master Repurchase Agreement.

 
5. Binding Effect; No Partnership; Counterparts. The provisions of the Master Repurchase 

Agreement, as amended hereby, shall be binding upon and inure to the benefit of the parties hereto and 
their respective successors and permitted assigns. Nothing herein contained shall be deemed or construed 
to create a partnership or joint venture between any of the parties hereto. For the purpose of facilitating

 
 
2

 



 
the execution of this Amendment as herein provided, this Amendment may be executed simultaneously in 
any number of counterparts, each of which shall be deemed to be an original, and such counterparts when 
taken together shall constitute but one and the same instrument. Delivery of an executed counterpart of a 
signature page to this Amendment in Portable Document Format (.PDF) or by facsimile transmission shall 
be effective as delivery of a manually executed original counterpart thereof.

 
6. Further Agreements. Seller agrees to execute and deliver such additional documents, 

instruments or agreements as may be reasonably requested by Buyer and as may be necessary or 
appropriate from time to time to effectuate the purposes of this Amendment.

 
7. Governing Law. The provisions of Article 18 of the Master Repurchase Agreement are 

incorporated herein by reference.
 

8. Defined Terms. Capitalized terms used but not defined herein shall have the meanings set 
forth in the Master Repurchase Agreement.

 
9. Headings. The headings of the sections and subsections of this Amendment are for 

convenience of reference only and shall not be considered a part hereof nor shall they be deemed to limit 
or otherwise affect any of the terms or provisions hereof.

 
10. References to Transaction Documents. All references to the Master Repurchase Agreement 

in any Transaction Document, or in any other document executed or delivered in connection therewith 
shall, from and after the execution and delivery of this Amendment, be deemed a reference to the Master 
Repurchase Agreement as amended hereby, unless the context expressly requires otherwise.

 
11. No Waiver. The execution, delivery and effectiveness of this Amendment shall not operate 

as a waiver of any right, power or remedy of Buyer under the Master Repurchase Agreement or any other 
Transaction Document, nor constitute a waiver of any provision of the Master Repurchase Agreement or 
any other Transaction Document by any of the parties hereto.

 
 

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, the parties have executed this Amendment as of the day first written
above.

 

BUYER:
 

MORGAN STANLEY BANK, N.A., a national
banking association

 
 

By:  
Name: Bill Bowman
Title: Authorized Signatory

 
 
 

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
 
 
 



 
SELLER:

 

CMTG MS FINANCE LLC, a Delaware limited 
liability company

 
 

By: 
Name:  Priyanka Garg
Title:    Authorized Signatory

 
 
 
 
 
 

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
 
 
 



 
Acknowledged and Agreed:

 
PLEDGOR:

 
CMTG MS FINANCE HOLDCO LLC, a
Delaware limited liability company

 
 

By:
        Name: Priyanka Garg

Title: Authorized Signatory
 
 
 
 
 

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
 
 
 



 
The undersigned hereby acknowledges the execution of this Amendment and agrees that the 

Guaranty is hereby ratified and confirmed and shall not be released, diminished, impaired, reduced or 
modified by this Amendment. In addition, the undersigned reaffirms its obligations under the Guaranty 
and agrees that its obligations under the Guaranty shall remain in full force and effect.

 
GUARANTOR:

 

CLAROS MORTGAGE TRUST, INC., a Maryland
corporation

 
 

By: 
Name: Priyanka Garg
Title:    Authorized Signatory

 
 



 
 

Exhibit 10.7

TWELFTH AMENDMENT TO MASTER REPURCHASE AND SECURITIES  
CONTRACT AGREEMENT AND FIRST AMENDMENT TO GUARANTY

 

This Twelfth Amendment to Master Repurchase and Securities Contract Agreement and 
First Amendment to Guaranty (this “Amendment”), dated as of March 16, 2023, is by and among 
MORGAN STANLEY BANK, N.A., a national banking association (together with its successors and 
assigns, “Buyer”), CMTG MS FINANCE LLC, a Delaware limited liability company (“Seller”), and 
CLAROS MORTGAGE TRUST, INC., a Maryland corporation (“Guarantor”).

 

W I T N E S S E T H:
 

WHEREAS, Seller and Buyer are parties to that certain Master Repurchase and 
Securities Contract Agreement, dated as of January 26, 2017, as amended by that certain First Amendment 
to Master Repurchase and Securities Contract Agreement, dated as of June 26, 2018, as further amended 
by that certain Second Amendment to Master Repurchase and Securities Contract Agreement, dated as of 
March 13, 2019, as further amended by that certain Third Amendment to Master Repurchase and 
Securities Contract Agreement, dated as of November 1, 2019, as further amended by that certain Fourth 
Amendment to Master Repurchase and Securities Contract Agreement, dated as of February 3, 2020, as 
further amended by that certain Fifth Amendment to Master Repurchase and Securities Contract 
Agreement, dated as of February 21, 2020, as further amended by that certain Sixth Amendment to Master 
Repurchase and Securities Contract Agreement, dated as of March 17, 2020, as further amended by that 
certain Seventh Amendment to Master Repurchase and Securities Contract Agreement, dated as of April 
10, 2020, as further amended by that certain Eighth Amendment to Master Repurchase and Securities 
Contract Agreement, dated as of January 29, 2021, as further amended by that certain Ninth Amendment 
to Master Repurchase and Securities Contract Agreement, dated as of September 9, 2021, as further 
amended by that certain Tenth Amendment to Master Repurchase and Securities Contract Agreement, 
dated as of January 25, 2022, as further amended by that certain Eleventh Amendment to Master 
Repurchase and Securities Contract Agreement, dated as of January 26, 2023 (as the same may be 
amended, restated, replaced, supplemented or otherwise modified from time to time, the “Master 
Repurchase Agreement”); and

 

WHEREAS, in connection therewith, Guarantor entered into that certain Guaranty in 
favor of Buyer, dated as of January 26, 2017 (as the same may be amended, restated, replaced, 
supplemented or otherwise modified from time to time, the “Guaranty”).

 

WHEREAS, Seller, Guarantor and Buyer wish to modify certain terms and provisions of 
the Master Repurchase Agreement and the Guaranty.

 
NOW, THEREFORE, the parties hereto agree as follows:

 
1.Amendment of Master Repurchase Agreement. The Master Repurchase Agreement is hereby 

amended as follows:
 

(a) The definition of “Maximum Purchase Percentage” in Section 2 of the Master 
Repurchase Agreement is hereby deleted in its entirety and replaced with the following:

 
“Maximum Purchase Percentage” shall mean, with respect to any Purchased Asset, 

eighty percent (80.0%) or as otherwise specified in the applicable Confirmation.
 

(b) The definition of “Purchase Percentage” in Section 2 of the Master Repurchase 
Agreement is hereby deleted in its entirety and replaced with the following:
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“Purchase Percentage” shall mean, with respect to any Purchased Asset, the applicable 
Maximum Purchase Percentage or as otherwise specified in the applicable 
Confirmation.

 
(c) Section 9(a) of the Master Repurchase Agreement is hereby deleted in its entirety and 

replaced with the following:
 

“(a) Extension of Facility Termination Date. At the request of Seller delivered to Buyer no 
earlier than ninety (90) days and no later than thirty (30) days before: (i) January 26, 
2024, Seller has one (1) option to extend the then current Facility Termination Date to 
January 26, 2025 and (ii) January 26, 2025, Seller has one (1) option to request an 
extension of the then current Facility Termination Date to January 26, 2026. Seller may 
only exercise the extension referred to in clause (i) of the preceding sentence if on or 
before the then current Facility Termination Date, Seller shall have paid the Extension 
Fee to Buyer. Such request referred to in clause (ii) of the second preceding sentence may 
be approved or denied in Buyer’s sole discretion, and in any case shall be approved only 
if (x) no Default, Event of Default or Margin Deficit shall exist on the date of Seller’s 
request to extend or on the then current Facility Termination Date, (y) all representations 
and warranties in this Agreement shall be true, correct, complete and accurate in all 
respects as of the then current Facility Termination Date (except such representations 
which by their terms speak as of a specified date and subject to any exceptions disclosed 
to Buyer in an Exception Report prior to such date and approved by Buyer), and (z) on or 
before the then current Facility Termination Date, Seller shall have paid the Extension 
Fee to Buyer.”

 
(d) Schedule 1 to the Master Repurchase Agreement is hereby deleted in its entirety and 

replaced with the following: “Reserved.”
 
 

2. Amendment of Guaranty.
 

(a) Section 1 of the Guaranty is hereby amended to include the following definition:
 

““Recourse Indebtedness” shall mean, for any period, with respect to any Person and its 
consolidated Subsidiaries, without duplication, the Total Indebtedness of such Person and 
its consolidated Subsidiaries, determined in accordance with GAAP, for which such 
Person or any of its consolidated Subsidiaries are directly responsible or liable as obligor 
or guarantor, as of such date, but excluding the following: (i) Indebtedness under 
convertible debt notes not subject to margin calls, (ii) recourse Indebtedness arising solely 
by reason of customary recourse carve-outs under a non recourse guaranty or agreement, 
including, but not limited to, fraud, misappropriation and misapplication, and 
environmental indemnities, but, in any case, only to the extent that no full recourse 
condition under the applicable guaranty or agreement has been triggered and no claim has 
been made or threatened to be made under the applicable guaranty or agreement, and (iii) 
any springing recourse obligations (including guarantee obligations) of such Person (or 
any of its consolidated Subsidiaries) in connection with the issuance of, and obligations 
under, the securities or related instruments or certificates in a collateralized loan 
obligation transaction for which the related recourse trigger has not occurred and with 
respect to which no claim has been made.”

 

(b) Section 9(a)(i) of the Guaranty is hereby deleted in its entirety and replaced with the
following:
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“(i) permit its Cash Liquidity at any time to be less than the greater of (A) five percent 
(5%) of Guarantor’s Recourse Indebtedness and (B) Twenty Million and No/100 Dollars 
($20,000,000.00);”

 
following:
(c) Section 9(a)(iv) of the Guaranty is hereby deleted in its entirety and replaced with the

 
“(iv) permit at any time the ratio of (i) EBITDA for the period of twelve (12) consecutive months ended on 
or prior to such date of determination to (ii) Interest Expense for such period to be less than 1.40 to 1.00.”

 
 

3. Seller Representations. Seller hereby represents and warrants that:
 

(a) no Material Adverse Effect, Margin Deficit, Event of Default or, to Seller’s 
Knowledge, Default has occurred and is continuing as of the date hereof, and no Default, Event of Default 
or Margin Deficit will occur as a result of the execution, delivery and performance by Seller of this 
Amendment;

 
(b) all representations and warranties in the Master Repurchase Agreement are true, 

correct, complete and accurate in all respects as of the date hereof (except as may be set forth in any 
Exceptions Report); and

 
(c) (i) no amendments have been made to the organizational documents of Seller since 

January 26, 2017, and (ii) Seller has authority to execute and deliver this Amendment and the other 
Transaction Documents to be executed and delivered in connection with this Amendment.

 
4. Guarantor Representations. Guarantor hereby represents and warrants that:

 

(a) no Event of Default or, to Guarantor’s Knowledge, Default has occurred and is 
continuing under the Guaranty as of the date hereof, and no Default or Event of Default will occur under 
the Guaranty as a result of the execution, delivery and performance by Guarantor of this Amendment; and

 
(b) all representations and warranties in the Guaranty are true, correct, complete and 

accurate in all respects as of the date hereof.
 

5.Effectiveness. The effectiveness of this Amendment is subject to receipt by Buyer of the 
following:

 
(a) Amendment. This Amendment, duly executed and delivered by Seller, Guarantor and 

Buyer.
 

(b) Fees. Payment by Seller of (i) the Extension Fee and (ii) the actual costs and 
expenses, including, without limitation, the reasonable fees and expenses of counsel to Buyer, incurred by 
Buyer in connection with this Amendment and the transactions contemplated hereby.

 
(c) Officer’s Certificate. A signed Officer’s Certificate of Seller and Guarantor certifying: 

(i) that no amendments have been made to the organizational documents of Seller, Pledgor and Guarantor 
since January 26, 2017, unless otherwise stated therein; and (ii) the authority of Seller, Pledgor and 
Guarantor to execute and deliver this Amendment and the other Transaction Documents to be executed 
and delivered in connection with this Amendment.

 
(d) Good Standing. Certificates of existence and good standing and/or qualification to 

engage in business for the Seller, Pledgor and Guarantor.
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6.Continuing Effect; Reaffirmation of Pledge Agreement. As amended by this Amendment, all 
terms, covenants and provisions of the Master Repurchase Agreement, the Guaranty and the other 
Transaction Documents are ratified and confirmed and shall remain in full force and effect. In addition, 
the Pledge and Security Agreement is hereby ratified and confirmed and shall not be released, diminished, 
impaired, reduced or adversely affected by this Amendment, and Pledgor hereby consents, acknowledges 
and agrees to the modifications set forth in this Amendment. This Amendment shall be deemed a 
“Transaction Document” for all purposes under the Master Repurchase Agreement.

 
7.Binding Effect; No Partnership; Counterparts. The provisions of the Master Repurchase 

Agreement and the Guaranty, as amended hereby, shall be binding upon and inure to the benefit of the 
parties thereto and their respective successors and permitted assigns. Nothing herein contained shall be 
deemed or construed to create a partnership or joint venture between any of the parties hereto. For the 
purpose of facilitating the execution of this Amendment as herein provided, this Amendment may be 
executed simultaneously in any number of counterparts, each of which shall be deemed to be an original, 
and such counterparts when taken together shall constitute but one and the same instrument. Delivery of 
an executed counterpart of a signature page to this Amendment in Portable Document Format (.PDF) or 
by facsimile transmission shall be effective as delivery of a manually executed original counterpart 
thereof.

 
8.Further Agreements. Seller and Guarantor agree to execute and deliver such additional 

documents, instruments or agreements as may be reasonably requested by Buyer and as may be necessary 
or appropriate from time to time to effectuate the purposes of this Amendment.

 
9.Governing Law. The provisions of Article 18 of the Master Repurchase Agreement are 

incorporated herein by reference.
 

10.Defined Terms. Capitalized terms used but not defined herein shall have the meanings set forth 
in the Master Repurchase Agreement.

 
11.Headings. The headings of the sections and subsections of this Amendment are for 

convenience of reference only and shall not be considered a part hereof nor shall they be deemed to limit 
or otherwise affect any of the terms or provisions hereof.

 
12.References to Transaction Documents. All references to the Master Repurchase Agreement and 

the Guaranty in any Transaction Document, or in any other document executed or delivered in connection 
therewith shall, from and after the execution and delivery of this Amendment, be deemed a reference to 
the Master Repurchase Agreement or Guaranty, as applicable, as amended hereby, unless the context 
expressly requires otherwise.

 
13.No Waiver. The execution, delivery and effectiveness of this Amendment shall not operate as a 

waiver of any right, power or remedy of Buyer under the Master Repurchase Agreement, the Guaranty or 
any other Transaction Document, nor constitute a waiver of any provision of the Master Repurchase 
Agreement, the Guaranty or any other Transaction Document by any of the parties hereto.

 
 

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, the patties have executed this Amendment as of the day first written
above.

 

BUYER:
 

MORGAN STANLEY BANK, N.A.,
a national banking association
 
By:
         Name:  William P. Bowman

Title:    Authorized Signatory
 

 
 

 
 
 

[Signatures continue on the following page]
 
 
 
 
 
 
 
 
 
 
 



 

SELLER:
 

CMTG MS FINANCE LLC, a Delaware limited 
liability company

 
 

By: 
Name: Priyanka Garg
Title: Authorized Signato

 
 
 
 
 
 
 
 
 
 

 
 



 

GUARANTOR:
 

CLAROS MORTGAGE TRUST, INC., a Maryland
corporation

 
 

By: 

Name: Priyanka Garg
Title: Executive Vice President -     
Portfolio and Asset Management

 
Acknowledged and Agreed:

 

PLEDGOR:
 

CMTG MS FINANCE HOLDCO LLC, a Delaware
limited liability company

 
 

By: 
Name: Priyanka Garg
Title: Authorized Signatory

 
 
 
 
 



 
Exhibit 10.8

 
 

AMENDMENT NO. 1 TO GUARANTY
 

AMENDMENT NO. 1 TO GUARANTY, dated as of August 17, 2022 (this 
“Amendment”), between CLAROS MORTGAGE TRUST, INC., a Maryland corporation 
(“Guarantor”), and DEUTSCHE BANK AG, NEW YORK BRANCH (“Buyer”). Capitalized 
terms used but not otherwise defined herein shall have the respective meanings given to them in 
the Repurchase Agreement or the Guaranty (each, as defined below).

RECITALS
 

WHEREAS, CMTG DB FINANCE LLC, a Delaware limited liability company (“Master 
Seller”) and Buyer are party to that certain Amended and Restated Master Repurchase 
Agreement dated as of the date hereof (as so amended and restated, the “Repurchase 
Agreement”), between Master Seller and Buyer.

 
WHEREAS, in connection with the Repurchase Agreement, Guarantor entered into that 

certain Guaranty, dated as of June 26, 2019 (as amended hereby and as further amended, restated 
or otherwise modified from time to time, the “Guaranty”);

 
WHEREAS, Guarantor and Buyer wish to amend the Guaranty upon the terms and 

subject to the conditions set forth herein.
 

NOW THEREFORE, in consideration of the premises and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Guarantor and 
Buyer each hereby agree as follows:

SECTION 1. AMENDMENTS TO GUARANTY.
 

(a)Section 1 of the Guaranty is hereby amended by adding the following defined 
terms in correct alphabetical order:

 
“ “CECL Reserve” means, with respect to any Person and as of a particular date, 
all amounts determined in accordance with GAAP under ASU 2016-13 and 
recorded on the balance sheet of such Person and its consolidated Subsidiaries as 
of such date.”

 
“ “Equity Adjustment” means, with respect to Guarantor and its Subsidiaries on a 
consolidated basis and as of a particular date, the sum of all CECL Reserves and 
any loan loss reserves, write-downs, impairments or realized losses taken against 
the value of any assets of Guarantor or its Subsidiaries as of such date.”

 
“ “Total Adjusted Equity” means, with respect to any Person, as of any date of 
determination, Total Equity of such Person as of such date plus Equity 
Adjustment for such Person as of such date.

 
 
 



 
(b)Section 5(b) of the Guaranty is hereby amended and restated in its entirety to 

read as follows:
“(b) permit the ratio of (A) Guarantor’s Total Indebtedness to (B) the sum of 
Guarantor’s (1) Total Adjusted Equity and (2) Qualified Capital Commitments at 
any time to be greater than 3.5 to 1.”

 
(c)The following definitions in Section 1 of the Guaranty are hereby amended to 

read as follows:
 

(i) The definition of “Indebtedness” is hereby amended by adding the following as 
the last sentence of the definition thereof:

 
“Notwithstanding the foregoing, springing recourse Indebtedness that does not 
arise unless certain contingent events occur, which Indebtedness is pursuant to a 
securitization transaction such as a REMIC securitization, a collateralized loan 
obligation transaction or other similar securitization shall not be considered 
Indebtedness for any person unless and until a claim has been made in respect 
thereof.”

 
(d)Section 9(a) of the Guaranty is hereby amended by amending the parenthetical 

clause therein to read as follows: “(net of any underwriting discounts and commissions, and any 
other out-of-pocket expenses related to equity issuances)”.

 
(e)Section 9(b) of the Guaranty is hereby amended by replacing the words “Total 

Equity” in sub-clause (1) thereof with the words “Total Adjusted Equity”.
 

(f) Section 34 of the Guaranty is hereby amended by adding the following 
sentence at the end of such section:

 
“Guarantor acknowledges and agrees that the amendments to the financial 
covenants relating to treatment of CECL Reserves pursuant to Amendment No. 1 
to the Guaranty, dated as of August 17, 2022 (“Amendment No. 1”), provide for 
treatment more favorable to Guarantor than financial covenants under any other 
repurchase agreement, loan agreement, warehouse facility, credit facility, 
guarantee or any amendments thereto that do not contain similar treatment of 
CECL Reserves and, therefore, for so long as any such other repurchase 
agreement, loan agreement, warehouse facility, credit facility, guarantee or any 
amendments thereto is in effect that has not been amended to include such similar 
treatment of CECL Reserves, Guarantor shall not have the right to benefit from 
such amendments pertaining to treatment of CECL Reserves in Amendment No. 
1.”

 
- 2 -

 
 
 



 
SECTION 2. Conditions Precedent; Effective Date. This Amendment shall become effective on 
the first date upon which each party hereto has executed and delivered its counterpart signatures 
to this Amendment.

 
SECTION 3. Guarantor’s Representations and Warranties. Guarantor hereby represents and 
warrants to Buyer, as of the date hereof (after giving effect to this Amendment), that (i) it is in 
compliance with all of the terms and provisions set forth in the Repurchase Agreement and the 
other Transaction Documents on its part to be observed or performed, and (ii) no Default or 
Event of Default has occurred or is continuing. Guarantor hereby confirms and reaffirms as of 
the date hereof each of the representations and warranties made by it in Section 10 of the 
Repurchase Agreement, as amended hereby, and in all of the other Transaction Documents, and 
further hereby certifies that Guarantor is, as of the date hereof, in compliance with the financial 
covenants set forth in Section 5 of the Guaranty.

 
SECTION 4. Acknowledgments of Guarantor. Guarantor hereby acknowledges that Buyer is in 
compliance with its undertakings and obligations under the Repurchase Agreement and the other 
Transaction Documents.

 
SECTION 5. Limited Effect. Except as expressly amended and modified by this Amendment, 
the Repurchase Agreement, the Guaranty and each of the other Transaction Documents shall 
continue to be, and shall remain, in full force and effect in accordance with their respective 
terms; provided, however, that from and after the effectiveness of this Amendment, (a) each 
reference in the Repurchase Agreement to “this Agreement”, “this Repurchase Agreement”, 
“hereof”, “herein” or words of similar effect shall be deemed to be references to the Repurchase 
Agreement as amended by this Amendment, (b) each reference in the Guaranty to “this 
Guaranty”, “hereof”, “herein” or words of similar effect shall be deemed to be references to the 
Guaranty as amended by this Amendment, (c) each reference therein to the “Transaction 
Documents” shall be deemed to include, in any event, this Amendment and (d) each reference to 
the “Repurchase Agreement” or the “Guaranty” in any of the Transaction Documents shall be 
deemed to be a reference to the Repurchase Agreement or Guaranty, as amended hereby.

 
SECTION 6. Counterparts. This Amendment may be executed in counterparts, each of which 
when so executed shall be deemed to be an original and all of which when taken together shall 
constitute one and the same instrument, and the words “executed,” “signed,” “signature,” and 
words of like import as used above and elsewhere in this Amendment or in any other certificate, 
agreement or document related to this transaction shall include, in addition to manually executed 
signatures, images of manually executed signatures transmitted by facsimile or other electronic 
format (including, without limitation, “pdf”, “tif” or “jpg”) and other electronic signatures 
(including, without limitation, any electronic sound, symbol, or process, attached to or logically 
associated with a contract or other record and executed or adopted by a person with the intent to 
sign the record). The use of electronic signatures and electronic records (including, without 
limitation, any contract or other record created, generated, sent, communicated, received, or 
stored by electronic means) shall be of the same legal effect, validity and enforceability as a 
manually executed signature or use of a paper-based record-keeping system to the fullest extent
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permitted by applicable law, including the Federal Electronic Signatures in Global and National 
Commerce Act, the New York State Electronic Signatures and Records Act and any other 
applicable law, including, without limitation, any state law based on the Uniform Electronic 
Transactions Act or the Uniform Commercial Code.

 
SECTION 7. GOVERNING LAW. THIS AMENDMENT AND ANY CLAIM, 
CONTROVERSY OR DISPUTE ARISING UNDER OR RELATED TO OR IN CONNECTION 
WITH THIS AMENDMENT, THE RELATIONSHIP OF THE PARTIES, AND/OR THE 
INTERPRETATION AND ENFORCEMENT OF THE RIGHTS AND DUTIES OF THE 
PARTIES WILL BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK 
WITHOUT REGARD TO ANY CONFLICTS OF LAW PRINCIPLES OTHER THAN 
SECTION 5-1401 OF THE NEW YORK GENERAL OBLIGATIONS LAW.

 

[SIGNATURES CONTAINED ON FOLLOWING PAGES]
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be 

duly executed and delivered as of the day and year first above written.
 

GUARANTOR:
 
 
 

CLAROS MORTGAGE TRUST, INC., a
Maryland corporation

 
 

By:  
Name: J. Michael McGillis

 Title:   President
 
 
 
 

[Signatures Continue on Following Page]
 
 



 
 
 
 
 
 
 

BUYER:
 
 

DEUTSCHE BANK AG, NEW YORK 
BRANCH

 
 

By:
Name:  Tom Rugg
Title:    Managing Director

 
 

By:  
Name: Chris Jones
Title:     Director 
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AMENDMENT NO. 2 TO GUARANTY
 

AMENDMENT NO. 2 TO GUARANTY, dated as of March 28, 2023 and 
effective as of the Amendment Effective Date (as defined below) (this “Amendment”), between 
CLAROS MORTGAGE TRUST, INC., a Maryland corporation (“Guarantor”), and DEUTSCHE 
BANK AG, NEW YORK BRANCH (“Buyer”). Capitalized terms used but not otherwise 
defined herein shall have the respective meanings given to them in the Repurchase Agreement or 
the Guaranty (each, as defined below).

 

RECITALS
 

WHEREAS, CMTG DB FINANCE LLC, a Delaware limited liability company (“Master 
Seller”) and Buyer are party to that certain Amended and Restated Master Repurchase 
Agreement dated as of August 17, 2022 (as so amended and restated, the “Repurchase 
Agreement”), between Master Seller and Buyer.

 
WHEREAS, in connection with the Repurchase Agreement, Guarantor entered into that 

certain Guaranty, dated as of June 26, 2019, as amended by that certain Amendment No. 1 to 
Guaranty, dated as of August 17, 2022 (as amended hereby and as further amended, restated or 
otherwise modified from time to time, the “Guaranty”);

 
WHEREAS, Guarantor and Buyer wish to amend the Guaranty upon the terms and 

subject to the conditions set forth herein.
 

NOW THEREFORE, in consideration of the premises and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Guarantor and 
Buyer each hereby agree as follows, effective as of the Amendment Effective Date:

SECTION 1. AMENDMENT TO GUARANTY.
 

(a) Section 5(c) of the Guaranty is hereby amended and restated in its entirety to 
read as follows:

 
“(c)  permit the ratio of Guarantor’s EBITDA for the most recently ended period 
of twelve (12) consecutive months ended on or prior to such date of determination 
to Guarantor’s Interest Expense for such period to be less than 1.40 to 1.00; or”

 
SECTION 2. Conditions Precedent; Effective Date. This Amendment shall become effective on 
the first date upon which (i) each party hereto has executed and delivered its counterpart 
signatures to this Amendment and (ii) Buyer shall have received a written certification (which 
may be in the form of e-mail) from Guarantor that, with respect to each other master repurchase 
or loan-on-loan facility under which Guarantor is obligated to comply with an EBITDA-to- 
interest coverage ratio or similar financial covenant (any such financial covenant, an “Interest 
Coverage Covenant” and any such other facility, an “Other Facility”), Guarantor has entered into 
amendments to implement the changes set forth in this Amendment in such Other Facility, and, 
in each case, after giving effect to such amendment, the Interest Coverage Covenant set forth in

 
 



 
such Other Facility is no more restrictive to Guarantor than the Interest Coverage Covenant set 
forth in Section 5(c) of the Guaranty after giving effect to this Amendment. For the avoidance of 
doubt, Guarantor hereby acknowledges and agrees that, notwithstanding the changes to Section 
5(c) of the Guaranty set forth in this Amendment, Section 5 of the Guaranty shall remain at all 
times subject to Section 34 of the Guarantee in all respects (such date, the “Amendment 
Effective Date”).

 
SECTION 3. Guarantor’s Representations and Warranties. Guarantor hereby represents and 
warrants to Buyer, as of the date hereof (after giving effect to this Amendment), that (i) it is in 
compliance with all of the terms and provisions set forth in the Repurchase Agreement and the 
other Transaction Documents on its part to be observed or performed, and (ii) no Default or 
Event of Default has occurred or is continuing. Guarantor hereby confirms and reaffirms as of 
the date hereof each of the representations and warranties made by it in Section 10 of the 
Repurchase Agreement, as amended hereby, and in all of the other Transaction Documents, and 
further hereby certifies that Guarantor is, as of the date hereof, in compliance with the financial 
covenants set forth in Section 5 of the Guaranty.

 
SECTION 4. Acknowledgments of Guarantor. Guarantor hereby acknowledges that Buyer is in 
compliance with its undertakings and obligations under the Repurchase Agreement and the other 
Transaction Documents.

 
SECTION 5. Limited Effect. Except as expressly amended and modified by this Amendment, 
the Repurchase Agreement, the Guaranty and each of the other Transaction Documents shall 
continue to be, and shall remain, in full force and effect in accordance with their respective 
terms; provided, however, that from and after the effectiveness of this Amendment, (a) each 
reference in the Repurchase Agreement to “this Agreement”, “this Repurchase Agreement”, 
“hereof”, “herein” or words of similar effect shall be deemed to be references to the Repurchase 
Agreement as amended by this Amendment, (b) each reference in the Guaranty to “this 
Guaranty”, “hereof”, “herein” or words of similar effect shall be deemed to be references to the 
Guaranty as amended by this Amendment, (c) each reference therein to the “Transaction 
Documents” shall be deemed to include, in any event, this Amendment and (d) each reference to 
the “Repurchase Agreement” or the “Guaranty” in any of the Transaction Documents shall be 
deemed to be a reference to the Repurchase Agreement or Guaranty, as amended hereby.

 
SECTION 6. Counterparts. This Amendment may be executed in counterparts, each of which 
when so executed shall be deemed to be an original and all of which when taken together shall 
constitute one and the same instrument, and the words “executed,” “signed,” “signature,” and 
words of like import as used above and elsewhere in this Amendment or in any other certificate, 
agreement or document related to this transaction shall include, in addition to manually executed 
signatures, images of manually executed signatures transmitted by facsimile or other electronic 
format (including, without limitation, “pdf”, “tif” or “jpg”) and other electronic signatures 
(including, without limitation, any electronic sound, symbol, or process, attached to or logically 
associated with a contract or other record and executed or adopted by a person with the intent to 
sign the record). The use of electronic signatures and electronic records (including, without 
limitation, any contract or other record created, generated, sent, communicated, received, or 
stored by electronic means) shall be of the same legal effect, validity and enforceability as a
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manually executed signature or use of a paper-based record-keeping system to the fullest extent 
permitted by applicable law, including the Federal Electronic Signatures in Global and National 
Commerce Act, the New York State Electronic Signatures and Records Act and any other 
applicable law, including, without limitation, any state law based on the Uniform Electronic 
Transactions Act or the Uniform Commercial Code.

 
SECTION 7. GOVERNING LAW. THIS AMENDMENT AND ANY CLAIM, 
CONTROVERSY OR DISPUTE ARISING UNDER OR RELATED TO OR IN CONNECTION 
WITH THIS AMENDMENT, THE RELATIONSHIP OF THE PARTIES, AND/OR THE 
INTERPRETATION AND ENFORCEMENT OF THE RIGHTS AND DUTIES OF THE 
PARTIES WILL BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK 
WITHOUT REGARD TO ANY CONFLICTS OF LAW PRINCIPLES OTHER THAN 
SECTION 5-1401 OF THE NEW YORK GENERAL OBLIGATIONS LAW.

 

[SIGNATURES CONTAINED ON FOLLOWING PAGES]
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be 

duly executed and delivered as of the day and year first above written.
 

GUARANTOR:
 
 
 

CLAROS MORTGAGE TRUST, INC., a
Maryland corporation

 
 

By: 
Name: Priyanka Garg
Title: Executive Vice President - 
Portfolio and Asset Management

 
 
 

[Signatures Continue on Following Page]
 
 
 
 



 
 
 
 
 
 
 

BUYER:
 
 

DEUTSCHE BANK AG, NEW YORK 
BRANCH

 
 

By:  
Name:  Chris Jones
Title:       Director
 

 

By:  
Name:   Matt Smith

Title:        Director
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AMENDMENT NO. 1 TO GUARANTEE AGREEMENT
 

AMENDMENT NO. 1 TO GUARANTEE AGREEMENT, dated as of March 29, 2023
(this “Amendment”), by and between CLAROS MORTGAGE TRUST, INC., a Maryland corporation 
(“Guarantor”) and JPMORGAN CHASE BANK, NATIONAL ASSOCIATION, a national banking 
association (“Senior Participant”). Capitalized terms used but not otherwise defined herein shall have the 
meanings given to them in the Guarantee Agreement (as defined below).

 

RECITALS
 

WHEREAS, CMTG JPM TERM FUNDING LLC, a Delaware limited liability company 
(“Seller”), CMTG JPM TERM HOLDCO LLC, a Delaware limited liability company (“Junior Participant”), 
SITUS ASSET MANAGEMENT, LLC, a Delaware limited liability company (“Administrator”), and Senior 
Participant are parties to that certain Master Participation and Administration Agreement, dated as of 
November 4, 2022 (as amended, restated, amended and restated, supplemented, or otherwise modified from 
time to time, the “Participation Agreement”);

 

WHEREAS, in connection with the Participation Agreement, Guarantor entered into that 
certain Guarantee Agreement, dated as of November 4, 2022, in favor of Senior Participant, as amended 
hereby and, as may be further amended, restated, supplemented, or otherwise modified and in effect from 
time to time, (the “Guarantee Agreement”);

 
WHEREAS, Senior Participant and Guarantor have agreed, subject to the terms and conditions 

hereof, that the Guarantee Agreement shall be amended as set forth in this Amendment.
 

NOW THEREFORE, in consideration of the premises and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Senior Participant and 
Guarantor each agree as follows:

 
SECTION 1.   Amendment to Guarantee Agreement.

 
(a) Section 10(c) of the Guarantee Agreement is hereby deleted in its entirety and replaced 

with the following:
 

“(c)  permit the ratio of Guarantor’s EBITDA for the most recently ended period of twelve (12) 
consecutive months ended on or prior to such date of determination to Guarantor’s Interest 
Expense for such period to be less than 1.40 to 1.00; or”

 
SECTION 2.  Effectiveness. This Amendment shall become effective on the date on which 

this Amendment is executed and delivered by a duly authorized officer of each of Senior Participant and 
Guarantor.

 
SECTION 3. Reaffirmation of Guarantee Agreement. Guarantor hereby (i) acknowledges and 

consents to the execution and delivery of this Amendment and (ii) represents, warrants and covenants that 
notwithstanding the execution and delivery of this Amendment, all of Guarantor’s obligations under the 
Guarantee Agreement remain in full force and effect as amended

 
 
 



 
hereby and the same are hereby irrevocably and unconditionally ratified and confirmed by Guarantor in all 
respects.

 
SECTION 4.  Guarantor’s Representations. Guarantor represents and warrants that (i) 

Guarantor has taken all necessary action to authorize the execution, delivery and performance of this 
Amendment, (ii) this Amendment has been duly executed and delivered by or on behalf of Guarantor and 
constitutes the legal, valid and binding obligation of Guarantor enforceable against Guarantor in accordance 
with its terms subject to bankruptcy, insolvency, and other limitations on creditors’ rights generally and to 
equitable principles, (iii) no Event of Default has occurred and is continuing, and no Event of Default will 
occur as a result of the execution, delivery and performance by Guarantor of this Amendment, and (iv) any 
consent, approval, authorization, order, registration or qualification of or with any Governmental Authority 
required for the execution, delivery and performance by Guarantor of this Amendment has been obtained and 
is in full force and effect (other than consents, approvals, authorizations, orders, registrations or qualifications 
that if not obtained, are not reasonably likely to have a Material Adverse Effect).

 
SECTION 5.  Governing Law; Waiver of Jury Trial; Consent to Jurisdiction. This Amendment 

shall be governed in accordance with the terms and provisions of Sections 16, 18 and 22 of the Guarantee 
Agreement, mutatis mutandis.

 
SECTION 6. Severability. Wherever possible, each provision of this Amendment shall be 

interpreted in such manner as to be effective and valid under applicable law, but if any provision of this 
Amendment shall be prohibited by or invalid under applicable law, such provision shall be ineffective to the 
extent of such prohibition or invalidity, without invalidating the remainder of such provision or the remaining 
provisions of this Amendment.

 
SECTION 7. Counterparts. This Amendment may be executed in counterparts, each of which 

so executed shall be deemed to be an original, but all of such counterparts shall together constitute but one 
and the same instrument. Delivery of an executed counterpart of a signature page to this Amendment in 
Portable Document Format (.PDF) or by facsimile transmission shall be effective as delivery of a manually 
executed original counterpart thereof.

 

SECTION 8.  Successors and Assigns. This Amendment shall inure to the benefit of and shall 
be binding on the parties hereto and their respective successors and assigns.

 
SECTION 9.  Amendments. This Amendment may not be modified, amended, waived, 

changed or terminated orally, but only by an agreement in writing signed by the party against whom the 
enforcement of the modification, amendment, waiver, change or termination is sought.

 

[SIGNATURES FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly executed and 

delivered as of the day and year first above written.
 

SENIOR PARTICIPANT:
 

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national banking association

 
 

By: 
Name·
Title: Simon B. Burce

Executive Director
 
 

 
 



 
GUARANTOR:

 

CLAROS MORTGAGE TRUST, INC., a
Maryland Corporation

 
 
 

By:
Name: Priyanka Garg
Title: Executive Vice President - Portfolio and Asset 
Management
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THIS AMENDED AND RESTATED MASTER REPURCHASE AGREEMENT (this

“Agreement”) is dated as of August 17, 2022, by and between CMTG DB FINANCE LLC, a 
Delaware limited liability company organized in series (“Master Seller”) and DEUTSCHE 
BANK AG, NEW YORK BRANCH, a branch of a foreign banking institution (as more fully 
described in Section 2 below, “Buyer”).

 

WHEREAS, Deutsche Bank AG, Cayman Islands Branch (“DB Cayman”) and Master 
Seller previously entered into that certain Master Repurchase Agreement, dated as of June 26, 
2019 (as amended, restated, supplemented or otherwise modified prior to the date hereof, the 
“Existing Repurchase Agreement”);

 

WHEREAS, pursuant to that certain Omnibus Assignment, Assumption, and Recognition 
Agreement dated as of September 3, 2021 among DB Cayman, Buyer, and Master Seller, DB 
Cayman assigned all of its rights, obligations, titles, and interest as buyer under the Existing 
Repurchase Agreement to Buyer;

 
WHEREAS, the parties hereto have requested that the Existing Repurchase Agreement be 

amended and restated in its entirety on the terms and subject to the conditions set forth herein; 
and

 
WHEREAS, the limited liability company agreement of the Master Seller provides for 

the establishment of one or more designated series of limited liability company interests and 
assets of the Master Seller (each, a “Series”, each such series that executes and delivers a Joinder 
Agreement (as hereinafter defined) pursuant to Section 3(n) hereof, a “Series Seller”) which may 
have separate rights, powers or duties with respect to specified property, including rights to 
profits and losses associated with such specified property and obligations under this Agreement 
with respect to such specified property, with the assets and obligations of each such Series Seller 
accounted for separately in the records of Master Seller and such Series Seller from the other 
assets of the Master Seller and the assets of each other Series Seller; and the debts, liabilities, 
obligations and expenses incurred, contracted for or otherwise existing with respect to each 
Series Seller shall be enforceable solely against the assets of such Series Seller except to the 
extent expressly provided for hereunder. Upon its execution of a Joinder Agreement pursuant to 
Section 3(n) hereof, each such Series Seller shall be bound by all provisions herein with respect 
to the assets of such Series Seller and its related obligations in respect of any Transactions. As 
used herein, the term “Seller” shall mean the Master Seller and/or each Series Seller, individually 
or collectively, as the context may require.

 
1. APPLICABILITY

 
Subject to the terms and conditions of this Agreement, from time to time the parties 

hereto may enter into transactions in which Seller agrees to transfer to Buyer certain Eligible 
Loans (as hereinafter defined), on a servicing-released basis, against the transfer of funds by 
Buyer, with a simultaneous agreement by Buyer to transfer to Seller such Eligible Loans at a date 
certain or on demand, against the transfer of funds by Seller. Master Seller shall designate a 
Series Seller for each such transaction in accordance with Section 3(n) hereof. Each such 
transaction shall be referred to herein as a “Transaction” and, unless otherwise agreed in writing, 
shall be governed by this Agreement, including any supplemental terms or conditions contained 
in any exhibits identified herein as applicable hereunder.

 
 
 



 
2. DEFINITIONS

 
(a) As used in this Agreement, the following terms shall have the following meanings: 
“1934 Act” shall have the meaning specified in Section 23(a) hereof.
“A-Note” shall mean a Mortgage Note evidencing a senior position (i.e., in an A/B 

structure) or a pari passu senior position (i.e., in an A-1/A-2 structure) in a Mortgage Loan. 
Payments and control rights with respect to an A-Note shall not be junior to any other Mortgage 
Note.

hereof.
 
“Accelerated Repurchase Date” shall have the meaning specified in Section 13(b)(i)
 
“Accelerated Transaction Repurchase Date” shall have the meaning specified in Section

 
13(c)(i) hereof.

 
“Acceptable Attorney” shall mean a nationally recognized attorney reasonably acceptable 

to Buyer that has delivered at Seller’s request a Bailee Letter.
 

“Accepted Servicing Practices” shall mean with respect to any Purchased Loan, those 
customary and usual standards of mortgage servicing practices of prudent institutional mortgage 
loan servicers which service mortgage loans and/or participations in mortgage loans of the same 
type as such Purchased Loan and, to the extent consistent with the foregoing requirements, with 
the same skill, care and diligence and in the same manner that the related servicer services and 
administers mortgage loans and/or participations in interests in mortgage loans for its own 
account or for other third-party entities of mortgage loans and/or participations of the same type 
as the Purchased Loans or, if applicable, as otherwise defined in the applicable Servicing 
Agreement.

 
“Act of Insolvency” shall mean with respect to any Person, (i) the commencement by 

such Person as debtor of any case or proceeding under any Bankruptcy Law, or such Person 
seeking the appointment or election of a receiver, conservator, trustee, custodian or similar 
official for such Person or any substantial part of its property, or the convening of any meeting of 
creditors for purposes of commencing any such case or proceeding or seeking such an 
appointment or election,
(ii) the commencement of any such case or proceeding against such Person, seeking such an 
appointment or election, or the filing against such Person of an application for a protective 
decree under the provisions of SIPA, which (A) is consented to or not timely contested by such 
Person,
(B) results in the entry of an order for relief, such an appointment or election, the issuance of 
such a protective decree or the entry of an order having a similar effect against such Person, or 
(C) is not dismissed within 60 days, (iii) the making by such Person of a general assignment for 
the benefit of its creditors, (iv) the admission in writing by an authorized representative of such 
Person of such Person’s inability to pay such Person’s debts as they become due or (v) the taking 
of action by such Person in furtherance of any of the foregoing.

 
“Actual Original Purchase Percentage” shall mean, with respect to any Transaction, a 

percentage designated by Seller in its sole and absolute discretion, as set forth in the 
Confirmation
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for such Transaction, which shall not be greater than the Maximum Original Purchase Percentage 
for such Transaction.

 
“Additional Confirmation Conditions” shall mean, with respect to each Purchased Loan, 

the Additional Confirmation Conditions (if any) set forth in the Confirmation for the related 
Transaction, which Buyer may include, as determined in its sole and absolute discretion 
including, without limitation certain specified performance-based threshold tests with respect to 
any related Mortgaged Property, metric-based performance triggers related to any Purchased 
Loan, mandatory amortization requirements and/or additional applicable Mandatory Early 
Repurchase Events.

 
“Affiliate” shall mean, when used with respect to any specified Person, any other Person 

directly or indirectly Controlling, Controlled by, or under common Control with, such Person.
 

“Agreement” shall mean this Amended and Restated Master Repurchase Agreement, 
dated as of August 17, 2022, by and between Seller and Buyer, as same may be amended, 
modified and/or restated from time to time.

 
“Allocable Percentage” shall mean, with respect to any Principal Payment on any 

Purchased Loan, a fraction (expressed as a percentage) the numerator of which is the Repurchase 
Price with respect to such Purchased Loan as in effect immediately prior to such Principal 
Payment (net of any accrued Price Differential and, unless a Facility Event of Default or a 
Transaction Event of Default related to such Purchased Loan has occurred and is continuing, 
excluding any other amounts then owing to Buyer), and the denominator of which is the 
outstanding principal balance of such Purchased Loan immediately prior to such Principal 
Payment.

 
“Alternate Index Rate” shall mean, with respect to each Pricing Rate Period, the per 

annum rate of interest of the Benchmark Replacement, determined as of the Pricing Rate 
Determination Date immediately preceding the commencement of such Pricing Rate Period; 
provided that in no event will the Alternate Index Rate be less than the Index Floor.

 
“Alternate Pricing Rate” shall mean, with respect to each Pricing Rate Period, the per 

annum rate of interest equal to the greater of (i) the sum of (A) the Alternate Index Rate plus (B) 
the Applicable Spread, and (ii) the sum of (A) the Index Floor plus (B) the Applicable Spread.

 
“Alternate Rate Transaction” shall mean any Transaction at such time as the Pricing Rate 

applicable thereto accrues at a per annum rate of interest based on the Benchmark Replacement.
 

“Amendment and Restatement Date” shall mean August 17, 2022.
 

“Anti-Corruption Laws” shall mean the Foreign Corrupt Practices Act of 1977, as 
amended, and the rules and regulations thereunder, the UK Bribery Act of 2010, as amended, and 
any other applicable anti-corruption law.

 
“Applicable Servicer Account” shall mean a deposit account established with the 

applicable Servicer or with a bank for which the applicable Servicer is the bank’s customer and 
that is acceptable to Buyer in its sole discretion as of the date of Buyer’s approval of the related
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Servicer in accordance with this Agreement, established solely in connection with the Eligible 
Loans that are Purchased Loans subject to Transactions under this Agreement, which deposit 
account is in the name of the applicable Servicer, and which may be for the benefit of Seller, and 
which shall, in any case, indicate in the name of such deposit account the security interest of 
Buyer therein.

 
“Applicable Spread” shall mean, for any Transaction, as follows:

 
(i) so long as no Event of Default shall have occurred and be continuing, the per 

annum rate designated by Buyer in its sole and absolute discretion as the “Applicable 
Spread” for such Purchased Loan as set forth in the Confirmation for such Purchased 
Loan; and

 

(ii) after the occurrence and during the continuance of an Event of Default, the per 
annum rate for such Purchased Loan set forth in clause (i) plus 500 basis points (5.00%).

 
“Appraisal” shall mean an appraisal of the related underlying Mortgaged Property from 

an Independent Appraiser, complying with the requirements of Title XI of the Federal Financial 
Institutions Reform, Recovery and Enforcement Act of 1989, as amended from time to time, and 
conducted in accordance with the standards of the American Appraisal Institute.

 
“Approved Future Funding Amounts” shall have the meaning specified in Section 3(p)

hereof.
 

“Assignment of Leases” shall mean, with respect to any Purchased Loan, an assignment of
leases thereunder, notice of transfer or equivalent instrument in recordable form, sufficient under 
the laws of the jurisdiction in which the Mortgaged Property is located to reflect the assignment 
of leases to Seller, and a subsequent assignment in blank.

 
“Assignment of Mortgage” shall mean, with respect to any Purchased Loan, an 

assignment or notice of transfer (or equivalent instrument) of the applicable Mortgage, in 
recordable form and otherwise sufficient under the laws of the jurisdiction in which the related 
Mortgaged Property is located to reflect the assignment and pledge of the Mortgage to Seller, and 
a subsequent assignment in blank, subject to the terms, covenants and provisions of this 
Agreement.

 
“Authorized Representative of Seller” shall mean the individuals listed on Exhibit II 

attached hereto, as the same may be revised by Master Seller by notice to Buyer from time to 
time.

 
“Available Income” shall mean, all Income other than (a) the Underlying Purchased Loan 

Reserves, unless and until such amounts are available, under the related Purchased Loan 
Documents to be released to Seller, and (b) Qualified Servicing Expenses.

 
“B-Note” shall mean a Mortgage Note evidencing a junior position (i.e., in an A/B 

structure) in a Mortgage Loan.
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“Bailee Letter” shall mean a letter substantially in the form of Annex 12 to the Custodial 

Agreement from an Acceptable Attorney or a title company or another Person acceptable to 
Buyer in its sole discretion, in form and substance acceptable to Buyer in its sole discretion, 
wherein such Acceptable Attorney, title company or other Person described above in possession 
of a Purchased Loan File (i) acknowledges receipt of such Purchased Loan File, (ii) confirms that 
such Acceptable Attorney, title company or other Person acceptable to Buyer is holding the same 
as bailee or agent on behalf of Buyer under such letter and (iii) agrees that such Acceptable 
Attorney, title company or other Person described above shall deliver such Purchased Loan File 
to Custodian, or as otherwise directed by Buyer, by not later than the third (3rd) Business Day 
following the Purchase Date for the related Purchased Loan.

 
“Bankruptcy Code” shall mean the United States Bankruptcy Code (11 U.S.C. § 101 et 

seq.), as amended from time to time or any successor statute or rule promulgated thereto.
 

“Bankruptcy Laws” shall mean the Bankruptcy Code or any other bankruptcy, 
insolvency, reorganization, liquidation, moratorium, dissolution, delinquency or any similar 
statute, law, rules, regulations or similar legal requirements of any other applicable jurisdiction 
from time to time in effect, and in each case, as amended from time to time.

 
“Benchmark” shall mean (a) with respect to any LIBOR Transaction, (i) initially, and 

continuing unless and until replaced by a Benchmark Replacement pursuant to Section 3(f) 
hereof, LIBOR, and (ii) if a LIBOR Transition Date has occurred, then the applicable Benchmark 
Replacement, and (b) for any Term SOFR Transaction (i) initially, and continuing unless and 
until replaced by a Benchmark Replacement pursuant to Section 3(f) hereof, the Term SOFR 
Reference Rate, and (ii) if a Benchmark Transition Event and its related Benchmark 
Replacement Date have occurred with respect to the Term SOFR Reference Rate or the then-
current Benchmark, then the applicable Benchmark Replacement.

 
“Benchmark Replacement” shall mean, for any Pricing Rate Period, the first alternative 

set forth in the order below that can be determined by Buyer as of the date that the Pricing Rate 
for any Transaction is converted to an Alternate Rate Transaction pursuant to Section 3(f) below:

 
(a) subject to the provisos at the end of this definition, the sum of: (i) SOFR 

Average and (ii) the related Benchmark Replacement Adjustment; provided, however, 
that SOFR Average and the related Benchmark Replacement Adjustment are displayed on 
a screen or other information service that publishes such rate from time to time as 
selected by Buyer in its sole but good faith discretion; or

 
(b)the sum of: (i) the floating rate index that Buyer determines in its sole but good 

faith discretion (and in connection therewith, Buyer may take into consideration the 
recommendations of the relevant Governmental Authority) and that is then generally used 
by Buyer in commercial real estate purchase facilities similar to this Agreement and/or 
floating rate commercial real estate loans as an alternative to then-current Benchmark, as 
determined by Buyer in its sole but good faith discretion and (ii) the related Benchmark 
Replacement Adjustment;
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provided that if the index rate set forth in clause (a) above is not then commonly used by 
Buyer in its commercial real estate repurchase facilities similar to this Agreement or in its 
floating rate commercial real estate loans as an alternative to then-current Benchmark, as 
determined by Buyer in its sole but good faith discretion, then the Benchmark 
Replacement shall be determined per clause (b) above.

 
Notwithstanding the foregoing or anything herein to the contrary, with respect to all 

Transactions, in no event shall the Benchmark Replacement be less than the Index Floor.
 

“Benchmark Replacement Adjustment” shall mean, for any Pricing Rate Period, 
the first alternative set forth in the order below that can be determined by Buyer as of the date 
that the Pricing Rate for any Transaction is converted to an Alternate Rate Transaction pursuant 
to Section 3(f) below:

 
(a) the rate adjustment, or method for calculating or determining such rate 
adjustment (which may be a positive or negative value or zero) that has been 
selected, endorsed or recommended by the relevant Governmental Authority for 
the applicable Unadjusted Benchmark Replacement; or

 
(b)the rate adjustment (which may be a positive or negative value or zero) that has 
been determined by Buyer in its sole but good faith discretion, giving due 
consideration to any industry-accepted index rate adjustment, or method for 
calculating or determining such rate adjustment, for the replacement of 
Benchmark with the applicable Unadjusted Benchmark Replacement for U.S. 
Dollar- denominated commercial real estate repurchase facilities and/or floating 
rate commercial real estate loans.

 
“Benchmark Replacement Date” shall mean the earliest to occur of the following 

events with respect to the then-current Benchmark:
 

(1) in the case of clause (1) or (2) of the definition of “Benchmark Transition Event,” 
the later of (a) the date of the public statement or publication of information 
referenced therein and (b) the date on which the administrator of such Benchmark 
permanently or indefinitely ceases to provide such Benchmark (or the published 
component used in the calculation thereof);

 
(2) in the case of clause (3) of the definition of “Benchmark Transition Event,” the 

first date on which such Benchmark (or the published component used in the 
calculation thereof) has been determined and announced by the regulatory 
supervisor for the administrator of such Benchmark (or such component thereof) 
to be non- representative; provided that, such non-representativeness will be 
determined by reference to the most recent statement or publication referenced in 
such clause (3) and even if such Benchmark continues to be provided on such 
date; or

 
(3) in the case of clause (4) of the definition of “Benchmark Transition Event”, the 

date of the Change in Law Determination; or
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(4) in the case of clause (5) of the definition of “Benchmark Transition Event”, the 

date of the Benchmark Unavailability Determination; and
 

“Benchmark Transition Event” shall mean the occurrence of one or more of the following 
events with respect to the then-current Benchmark:

 
(1) a public statement or publication of information by or on behalf of the 

administrator of such Benchmark (or the published component used in the 
calculation thereof) announcing that such administrator has ceased or will cease to 
provide such Benchmark (or such component thereof), permanently or 
indefinitely, provided that, at the time of such statement or publication, there is no 
successor administrator that will continue to provide such Benchmark (or such 
component thereof);

 
(2) a public statement or publication of information by the regulatory supervisor for 

the administrator of such Benchmark (or the published component used in the 
calculation thereof), including the Board of Governors of the Federal Reserve 
System, or the Federal Reserve Bank of New York, and/or an insolvency official 
with jurisdiction over the administrator for such Benchmark (or such component), 
a resolution authority with jurisdiction over the administrator for such Benchmark 
(or such component) or a court or an entity with similar insolvency or resolution 
authority over the administrator for such Benchmark (or such component), which 
states that the administrator of such Benchmark (or such component) has ceased 
or will cease to provide such Benchmark (or such component thereof) 
permanently or indefinitely, provided that, at the time of such statement or 
publication, there is no successor administrator that will continue to provide such 
Benchmark (or such component thereof);

 
(3) a public statement or publication of information by or on behalf of the 

administrator of such Benchmark (or the published component used in the 
calculation thereof) or the regulatory supervisor for the administrator of such 
Benchmark (or such component thereof) announcing that such Benchmark (or 
such component thereof) is not, or as of a specified future date will not be, 
representative or is, or will be non-compliant with or non-aligned with the 
International Organization of Securities Commissions (IOSCO) Principles for 
Financial Benchmarks;

 
(4) a Change in Law that Buyer determines in its sole good faith discretion (which 

determination shall be conclusive and binding for all purposes absent manifest 
error) prohibits, restricts or limits the use of such Benchmark (upon such 
determination “Change in Law Determination”); or

 
(5) a Benchmark Unavailability Period has occurred or exists with respect to such 

Benchmark, and Buyer determines in its sole and absolute discretion that such 
Benchmark shall no longer be used as the Benchmark under this Agreement (a 
“Benchmark Unavailability Determination”).
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“Benchmark Unavailability Period” shall mean each (if any) Pricing Rate Period for 

which Buyer determines in its sole good faith discretion (which determination shall be 
conclusive and binding absent manifest error) that adequate and reasonable means do not exist 
for ascertaining the Pricing Rate for the applicable Pricing Rate Period (including, if the 
Benchmark is Term SOFR or SOFR Average, that Term SOFR or SOFR Average, as applicable, 
cannot be determined in accordance with the definition thereof).

 
“Blocked by Operation of Law” shall mean, with respect to OFAC’s SDN List, any 

Person that is in the aggregate owned, directly or indirectly, 50 percent or greater by a Person or 
Persons that are either identified on the SDN List or themselves blocked Persons.

 
“Business Day” shall mean a day other than (i) a Saturday or Sunday, or (ii) a day in 

which the New York Stock Exchange or banks in the State of New York are authorized or 
obligated by law or executive order to be closed. When used with respect to a Pricing Rate 
Determination Date, “Business Day” shall mean any day other than a Saturday, a Sunday or in 
connection with the determination of LIBOR in a LIBOR Transaction, a day on which banks in 
London, England are closed for interbank or foreign exchange transactions.

 
“Business Plan” shall mean, with respect to any Construction Loan, the construction 

budget and/or business plan for construction, rehabilitation and/or renovation of the related 
Mortgaged Property (as the same may be amended, supplemented or otherwise modified from 
time to time in accordance with this Agreement) prepared by the related Mortgagor, submitted by 
Seller and approved in writing by Buyer in its sole discretion as evidenced by a Confirmation.

 
“Buyer” shall mean Deutsche Bank AG, New York Branch, or any successor or assignee 

thereof.
 

“Cash Flow Deficiency” shall mean, with respect to any Purchased Loan as of any 
Remittance Date, the amount (if any) by which (i) the total of all amounts due to Buyer, its 
Affiliates and Custodian under Sections 5(c)(i)-(iv), 5(d)(i)-(v) or 5(e) hereof, as applicable, in 
respect of such Purchased Loan as of such Remittance Date exceed (ii) the amount of Available 
Income (including Principal Payments) received by Buyer or Depository in respect of such 
Purchased Loan during such Collection Period.

 
“Cash Management Account” shall mean a demand deposit account, entitled “CMTG DB 

Finance LLC, as Master Seller, for the benefit of Deutsche Bank AG, New York Branch, as 
Buyer”, established at Depository, bearing the account number referenced in the Controlled 
Account Agreement.

 
“Cause” shall mean, with respect to an Independent Manager, (i) acts or omissions by 

such Independent Manager that constitute willful disregard of or bad faith or gross negligence 
with respect to, such Independent Manager’s duties, (ii) if such Independent Manager has been 
indicted or convicted for any crime or crimes of fraud or for any violation of any Requirement of 
Law, (iii) if such Independent Manager no longer satisfies the requirements set forth in the 
definition of “Independent Manager”, (iv) if the fees charged for the services of such 
Independent Manager are materially in excess of the fees charged by the other providers of 
Independent Managers listed in
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the definition of “Independent Manager”, (v) if such Independent Manager is unable to perform 
his or her duties due to death, disability or incapacity or (vi) any other reason for which the prior 
written consent of Buyer shall have been obtained.

 
“Change in Law” shall mean the occurrence, after the date of this Agreement, of any of 

the following: (a) the adoption or taking effect of any law, rule, regulation or treaty, (b) any 
change in any law, rule, regulation or treaty or in the administration, interpretation, 
implementation or application thereof by any Governmental Authority or any administrator of 
any Benchmark, (c) adjustments to the Regulation D reserve requirements (including, without 
limitation, all basic, marginal, emergency, supplemental, special or other reserves and taking into 
account any transitional adjustments or other scheduled changes in reserve requirements) 
announced by the Board of Governors of the Federal Reserve, or (d) the making or issuance of 
any request, rule, guideline or directive (whether or not having the force of law) by any 
Governmental Authority or any administrator of any Benchmark; provided that notwithstanding 
anything herein to the contrary, (i) the Dodd-Frank Wall Street Reform and Consumer Protection 
Act and all requests, rules, guidelines or directives thereunder or issued in connection therewith 
and (ii) all requests, rules, guidelines or directives promulgated by the Bank for International 
Settlements, the Basel Committee on Banking Supervision (or any successor or similar authority) 
or the United States or foreign regulatory authorities, in each case pursuant to the Basel III 
international accord, shall in each case be deemed to be a “Change in Law”, regardless of the 
date enacted, adopted or issued (regardless of whether currently in force and effect).

 
“Change of Control” shall mean any of the following events shall have occurred without 

the prior written approval of Buyer: (i) any “person” or “group” (within the meaning of Section 
13(d) or 14(d) of the 1934 Act) shall become, or obtain rights (whether by means of warrants, 
options or otherwise) to become, the beneficial owner, directly or indirectly, of 50% or more of 
the total ownership interests of Guarantor, entitled to vote generally in the election of the 
directors (or the applicable equivalent of such Person); (ii) Guarantor shall cease, directly or 
indirectly, to own, of record and beneficially, 100% of the ownership interests in Member and 
Control Member;
(iii)Member shall cease to own, of record and beneficially, 100% of the ownership interests in 
Seller and Control Seller; (iv) Manager, or subject to Section 10(aa), an Affiliate of Manager 
shall cease to act as the external manager of Guarantor; or (v) the sale, merger, consolidation or 
reorganization of Manager with or into any entity that is not an Affiliate of the Manager as of the 
Closing Date.

 
“Closing Date” shall mean June 26, 2019.

 
“Code” shall mean the Internal Revenue Code of 1986, and the regulations promulgated 

and rulings issued thereunder, in each case as amended, modified or replaced from time to time.
 

“Collateral” shall have the meaning specified in Section 6 hereof.
 

“Collection Period” shall mean with respect to the Remittance Date in any month, the 
period beginning on but excluding the Cut-off Date in the month preceding the month in which 
such Remittance Date occurs and continuing to and including the Cut-off Date immediately 
preceding such Remittance Date.
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“Confirmation” shall have the meaning specified in Section 3(b) hereof.

 
“Conforming Changes” shall mean, with respect to either the use or administration of 

Term SOFR, or the use, administration, adoption or implementation of any Alternate Index Rate, 
any technical, administrative or operational changes (including, without limitation, changes to 
the definitions of “Business Day”, “Pricing Rate Determination Date”, “Pricing Rate Period”, 
“Remittance Date” and “U.S. Government Securities Business Day”, preceding and succeeding 
business day conventions, rounding of amounts, the timing of determining rates and making 
payments of interest and Price Differential, the applicability and length of lookback periods, and 
other technical, administrative or operational matters) that Buyer determines in its sole good faith 
discretion, from time to time, may be appropriate to reflect the adoption and implementation of 
any such rate in a manner substantially consistent with market practice for U.S. dollar-
denominated commercial real estate repurchase facilities and/or floating rate commercial real 
estate loans (or, if Buyer determines in its sole good faith discretion that adoption of any portion 
of such market practice is not administratively feasible or if Buyer or its designee determines that 
no market practice for the use and administration of such rate exists, in such other manner as 
Buyer determines in its sole good faith discretion is reasonably necessary).

 
“Connection Income Taxes” shall mean Other Connection Taxes that are imposed on or 

measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes.

 

“Control” shall mean the possession, directly or indirectly, of the power to direct or cause 
the direction of the management and policies of a Person, whether through the ownership of 
voting securities, by contract or otherwise and “Controlling,” “Controlled” and “under common 
Control” shall have meanings correlative thereto. For purposes of this definition, debt securities 
that are convertible into common stock will be treated as voting securities only when converted.

 
“Construction Loan” means a senior Mortgage Loan secured by land which is 

undeveloped, partially developed, or under significant rehabilitation, and part or all of the 
proceeds of such senior Mortgage Loan are required to be applied by Mortgagor towards the 
construction or rehabilitation of commercial real estate.

 
“Controlled Account Agreement” shall mean that certain Controlled Account Agreement, 

dated as of the Closing Date, among Buyer, Master Seller (on behalf of itself and each Series 
Seller) and Depository, relating to the Cash Management Account, as the same may be amended, 
modified and/or restated from time to time.

 
“Credit Event” shall have the meaning set forth in the Letter Agreement.

 
“Custodial Agreement” shall mean the Custodial Agreement, dated as of the Closing 

Date, between and among Custodian, Master Seller (on behalf of itself and each Series Seller) 
and Buyer, as the same may be amended, modified and/or restated from time to time.

 
“Custodial Delivery” shall mean the form to be executed by Seller in order to deliver the 

applicable Purchased Loan Schedule and the related Purchased Loan File with respect to any
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Purchased Loan to Buyer or its designee (including Custodian) pursuant to Section 7 hereof, a 
copy of which is attached hereto as Exhibit IV.

 
“Custodian” shall mean Wells Fargo Bank, National Association, or any successor 

Custodian appointed by Buyer with the prior written consent of Master Seller (which consent 
shall not be unreasonably withheld or delayed).

 
“Cut-off Date” shall mean the second (2nd) Business Day preceding each Remittance 
Date. “Default” shall mean a Facility Default or a Transaction Default.
“Depository” shall mean Wells Fargo Bank, National Association, or any successor 

Depository appointed by Buyer with, so long as no Facility Default or Facility Event of Default 
has occurred and is continuing, the prior written consent of Master Seller (which consent shall 
not be unreasonably withheld or delayed).

 
“Diligence Materials” shall mean, collectively, (i) the Preliminary Due Diligence Package 

furnished by Seller to Buyer, and (ii) any other diligence materials delivered by Seller to Buyer 
in connection with Buyer’s review of any New Collateral, whether pursuant to a Supplemental 
Due Diligence List or otherwise.

 
“Division/Series Transaction” shall mean, with respect to any Person that is a limited 

liability company organized under the laws of the State of Delaware, any event or transaction 
where such Person (a) divides into two or more Persons (whether or not the original Person or 
Subsidiary thereof survives such division) or (b) creates, or reorganizes into, one or more series, 
in each case, as contemplated under the laws of the State of Delaware, including without 
limitation Section 18-217 of the Delaware LLC Act.

 
“Dollars” and “$” shall mean lawful money of the United States of America.

 
“Early Opt-in Effective Date” shall mean with respect to any Early Opt-in Election, the 

fifth (5th) Business Day after the date notice of such Early Opt-in Election is provided to Seller.

“Early Opt-in Election” shall mean the election by Buyer (at any time after the date 
hereof, in its sole and absolute discretion) to trigger a fallback from the then-current Benchmark 
and the provision by Buyer of written notice of such election to Seller.

 
“Early Repurchase” shall have the meaning specified in Section 3(d) hereof. 
“Early Repurchase Date” shall have the meaning specified in Section 3(d) 
hereof.
“Eligible Loan” shall mean (a) a performing (as of the related Purchase Date) whole 

Mortgage Loan secured by a first mortgage lien or liens on one or more office, retail, industrial, 
hospitality and/or other commercial properties located in the United States (including, without 
limitation, a leasehold interest therein), (b) a performing (as of the related Purchase Date) Senior 
Interest or a performing Junior Interest where the related Senior Interest is also a Purchased Loan 
subject to a Transaction hereunder, and where, in each case, the related Mortgaged Loan is 
secured
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by a first mortgage lien or liens on one or more office, retail, industrial, hospitality and/or other 
commercial properties located in the United States (including, without limitation, a leasehold 
interest therein), (c) a Related Mezzanine Loan where the Mortgage Loan to which such Related 
Mezzanine Loan relates is also a Purchased Loan hereunder, or (d) any other asset approved by 
Buyer in its sole and absolute discretion as of the related Purchase Date therefor, in each case, as 
to which each of the Purchased Loan Representations are true and correct as of the date such 
Purchased Loan Representations are made or deemed made (except for any exceptions disclosed 
in writing by Seller and which are approved in writing by Buyer, in its sole and absolute 
discretion and are set forth in the related Confirmation), and which Mortgage Loan, Senior 
Interest, Junior Interest, Related Mezzanine Loan or other asset is approved by Buyer, in its sole 
and absolute discretion as of the Purchase Date therefor, based upon all facts and circumstances 
considered relevant by Buyer. For the avoidance of doubt, in no event shall a Junior Interest, or a 
Related Mezzanine Loan qualify as an Eligible Loan at any time when the related Senior Interest 
or Mortgage Loan, respectively, is not also a Purchased Loan subject to a Transaction under this 
Agreement.

 
“Environmental Law” shall mean any present or future federal, state or local law, statute, 

regulation or ordinance, any judicial or administrative order or judgment thereunder, pertaining 
to health, industrial hygiene, hazardous substances or the environment, including, but not limited 
to, each of the following, as enacted as of the Closing Date or as hereafter amended: the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. §§ 
9601 et seq.; the Resource Conservation and Recovery Act of 1976, 42 U.S.C. §§ 6901 et seq.; 
the Toxic Substance Control Act, 15 U.S.C. §§ 2601 et seq.; the Water Pollution Control Act 
(also known as the Clean Water Act, 22 U.S.C. §§ 1251 et seq.), the Clean Air Act, 42 U.S.C. §§ 
7401 et seq. and the Hazardous Materials Transportation Act, 49 U.S.C. §§ 1801 et seq.

 
“Equity Interests” shall mean, with respect to any Person, (a) any share, interest, 

participation and other equivalent (however denominated) of capital stock of (or other 
ownership, equity or profit interests in) such Person, (b) any warrant, option or other right for the 
purchase or other acquisition from such Person of any of the foregoing, (c) any security 
convertible into or exchangeable for any of the foregoing, and (d) any other ownership or profit 
interest in such Person (including partnership, member or trust interests therein), whether voting 
or nonvoting, and whether or not such share, warrant, option, right or other interest is authorized 
or otherwise existing on any date.

 
“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended 

from time to time, and the regulations promulgated thereunder. Section references to ERISA are 
to ERISA, as in effect at the date of this Agreement and, as of the relevant date, any subsequent 
provisions of ERISA, amendatory thereof, supplemental thereto or substituted therefor.

 
“ERISA Affiliate” shall mean any corporation or trade or business that is a member of 

any group of organizations (i) described in Section 414(b) or (c) of the Code of which Seller is a 
member and (ii) solely for purposes of potential liability under Section 302(b) of ERISA and 
Section 412(b) of the Code and the lien created under Section 303(k) of ERISA and Section 
430(k)(4) of the Code, described in Section 414(m) or (o) of the Code of which Seller is a 
member.
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“Event of Default” shall mean a Facility Event of Default or a Transaction Event of Default.

 
“Excluded Taxes” shall mean any of the following Taxes imposed on or with respect to 

Buyer or required to be withheld or deducted from a payment to Buyer: (a) Taxes imposed on or 
measured by net income (however denominated), franchise Taxes, and branch profits Taxes, in 
each case, (i) imposed as a result of Buyer being organized under the laws of, or having its 
principal office or the office from which it books the Transactions located in, the jurisdiction 
imposing such Taxes (or any political subdivision thereof) or (ii) that are Other Connection 
Taxes, (b) U.S. federal withholding Taxes imposed on amounts payable to or for the account of 
Buyer with respect to an interest in the Repurchase Obligations pursuant to a law in effect on the 
date on which Buyer (i) acquires such interest in the Repurchase Obligations or (ii) changes the 
office from which it books the Transactions, except in each case to the extent that, pursuant to 
Section 29 hereof, amounts with respect to such Taxes were payable either to Buyer’s assignor 
immediately before Buyer became a party hereto or to Buyer immediately before it changed the 
office from which it books the Transactions, (c) Taxes attributable to Buyer’s failure to comply 
with Section 29(e) hereof, and (d) any U.S. federal withholding Taxes imposed under FATCA.

 
“Exit Fee” shall have the meaning specified in the Letter Agreement. 
“Facility Amount” shall have the meaning specified in the Letter Agreement.
“Facility Default” shall mean any event which, with the giving of notice, the passage of 

time, or both, would constitute a Facility Event of Default.
“Facility Event of Default” shall have the meaning specified in Section 13(a)(I) hereof. 
“Facility Termination Date” shall have the meaning specified in the Letter Agreement. 
“FATCA” shall mean Sections 1471 through 1474 of the Code, as of the date of this

Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with) and any current or future regulations or official 
interpretations thereof and any agreements entered into pursuant to Section 1471(b)(1) of the 
Code, and any fiscal or regulatory legislation, rules or practices adopted pursuant to any 
intergovernmental agreement entered into in connection with the implementation of such 
sections of the Code.

 
“FDIA” shall have the meaning specified in Section 22(c) hereof. 
“FDICIA” shall have the meaning specified in Section 22(d) hereof.
“Federal Reserve Bank of New York’s Website” shall mean the website of the Federal 

Reserve Bank of New York at https://www.newyorkfed.org, or any successor source.
 

“Filings” shall have the meaning specified in Section 6 
hereof. “Fitch” shall mean Fitch Ratings.

13
 
 



 
“Foreign Buyer” shall mean a Buyer that is not a U.S. Person.

 
“Funding Fee” shall have the meaning set forth in the Letter Agreement.

 
“Future Funding Amount” shall have the meaning specified in Section 3(p) hereof. 
“Future Funding Date” shall have the meaning specified in Section 3(p) hereof.
“Future Funding Purchased Loan” shall mean any Purchased Loan with respect to which 

there exists a continuing obligation on the part of the holder of the Purchased Loan after the 
related closing date of such Purchased Loan to provide additional funding to Mortgagor upon the 
terms and conditions in the applicable Purchased Loan Documents and which is approved by 
Buyer as a Future Funding Purchased Loan as of the Purchase Date for such Purchased Loan, as 
such approval is indicated in the Confirmation therefor, or as may be approved from time to time 
pursuant to a Future Funding Transaction Request made by Seller under Section 3(p) hereof.

“Future Funding Transaction” shall have the meaning specified in Section 3(p) hereof. 
“Future Funding Transaction Request” shall have the meaning specified in Section 3(p)

hereof.
 

“GAAP” shall mean United States generally accepted accounting principles consistently
applied as in effect from time to time.

 
“Governmental Authority” shall mean, as the context may require, either (i) the Board of 

Governors of the Federal Reserve System and/or the Federal Reserve Bank of New York, or a 
committee officially endorsed or convened by the Board of Governors of the Federal Reserve 
System and/or the Federal Reserve Bank of New York or any successor thereto, or (ii) any other 
national or federal government, any state, regional, local or other political subdivision thereof 
with jurisdiction and any Person with jurisdiction exercising executive, legislative, judicial, 
regulatory or administrative functions of or pertaining to government.

 
“Guarantor” shall mean Claros Mortgage Trust, Inc., a Maryland corporation.

 
“Guaranty” shall mean that certain Guaranty, dated as of the Closing Date, from 

Guarantor to Buyer, as the same may be amended, modified and/or restated from time to time.
 

“Hazardous Materials” shall mean oil, flammable explosives, asbestos, urea 
formaldehyde insulation, radioactive materials, hazardous wastes, toxic or contaminated 
substances or similar materials or gases, including any substances which are “hazardous 
substances,” “hazardous wastes,” “hazardous materials,” “toxic substances,” “wastes,” 
“regulated substances,” “industrial solid wastes,” or “pollutants” under Environmental Laws and 
including arsenic, perchlorate, methane and carbon monoxide.

 
“Income” shall mean, with respect to any Purchased Loan at any time, the sum of (x) 

payments of principal, interest, dividends or other receipts, distributions, prepayments, 
recoveries, proceeds (including insurance and condemnation proceeds), prepayment fees, 
extension fees, exit
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fees, defeasance fees, transfer fees, make whole fees, late charges, late fees and all other fees or 
charges of any kind or nature, premiums, yield maintenance charges, penalties, default interest, 
dividends, gains, receipts, allocations, rents, interests, profits, payments in kind, returns or 
repayment of contributions, net sale, foreclosure, liquidation, securitization or other disposition 
proceeds, insurance payments, settlements and proceeds or collections (including, without 
limitation, make-whole prepayment penalties, defaulted interest and, when released to Seller in 
accordance with the terms of the related Purchased Loan Documents, all Underlying Purchased 
Loan Reserves) and (y) all net sale proceeds received by Seller or any Affiliate of Seller in 
connection with a sale of such Purchased Loan, other than any origination fees that were earned 
and paid on or prior to the related Purchase Date.

“Indemnified Amounts” shall have the meaning specified in Section 26 hereof. 
“Indemnified Parties” shall have the meaning specified in Section 26 hereof. 
“Indemnified Taxes” shall mean (a) Taxes, other than Excluded Taxes, imposed on or 
with

respect to any payment made by or on account of any obligation of Seller under any Transaction 
Document and (b) to the extent not otherwise described in (a), Other Taxes.

 
“Independent Appraiser” shall mean an independent professional real estate appraiser 

who is a member in good standing of the American Appraisal Institute, and, if the state in which 
the subject Mortgaged Property is located certifies or licenses appraisers, is certified or licensed 
in such state, and in each such case, who has a minimum of five years’ experience in the subject 
property type and is acceptable to Buyer in its sole and absolute discretion.

 
“Independent Manager” shall mean an individual who has prior experience as an 

independent director, independent manager or independent member with at least three years of 
employment experience and who is provided by CT Corporation, Corporation Service Company, 
National Registered Agents, Inc., Wilmington Trust Company, Stewart Management Company, 
Lord Securities Corporation or, if none of those companies is then providing professional 
Independent Managers, another nationally-recognized company reasonably approved by Buyer, 
in each case that is not an Affiliate of Seller and that provides professional Independent 
Managers and other corporate services in the ordinary course of its business, and which 
individual is duly appointed as an Independent Manager and is not, and has never been, and will 
not while serving as Independent Manager be, any of the following:

 
(A)a member, partner, equityholder, manager, director, officer or employee of 

Seller or any of its equityholders or Affiliates (other than as an Independent Manager of 
Seller or an Affiliate of Seller that does not own a direct or indirect interest in Seller and 
that is required by a creditor to be a single purpose bankruptcy remote entity, provided 
that such Independent Manager is employed by a company that routinely provides 
professional Independent Managers or managers in the ordinary course of its business);

 
(B)a creditor, supplier or service provider (including provider of professional 

services) to Seller or any of its equityholders or Affiliates (other than a nationally-
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recognized company that routinely provides professional Independent Managers and other 
corporate services to Seller or any of its Affiliates in the ordinary course of its business);

 
(C)a family member of any such member, partner, equityholder, manager, 

director, officer, employee, creditor, supplier or service provider of Seller or its Affiliates; 
or

 

(D)a Person that controls (whether directly, indirectly or otherwise) any of the 
entities described in (A), (B) or (C) above.

 
A natural person who otherwise satisfies the foregoing definition and satisfies 

subparagraph (A) by reason of being the Independent Manager of a “single purpose entity” 
affiliated with Seller, that does not own a direct or indirect interest in Seller, shall be qualified to 
serve as an Independent Manager of Seller, provided that the fees that such individual earns from 
serving as an Independent Manager of affiliates of Seller in any given year constitute in the 
aggregate less than five percent (5%) of such individual’s annual income for that year. For 
purposes of this paragraph, a “single purpose entity” is an entity, whose organizational 
documents contain restrictions on its activities and impose requirements intended to preserve 
such entity’s separateness that are substantially similar to those contained in Section 12 hereof.

 
“Index Floor” shall mean the greater of (a) zero and (b) such higher percentage as may be 

specified with respect to any Transaction as set forth in the related Confirmation.
 

“Investment Company Act” shall mean the Investment Company Act of 1940, as amended. 
“Joinder Agreement” shall have the meaning specified in Section 3(n) hereof.
“Junior Interest” shall mean (a) a junior Participation Interest, or (b) a B-Note.

 
“Junior Interest Documents” shall mean, for any Junior Interest, the B-Note or 

participation certificate, as applicable, together with any co-lender agreements, participation 
agreements and/or other intercreditor agreements or other documents governing or otherwise 
relating to the priority, rights or obligations of such Junior Interest and the applicable Related 
Interest, and the Mortgage Loan Documents for the related underlying Mortgage Loan, and 
including, without limitation, those documents which are required to be delivered to Custodian 
under the Custodial Agreement.

 
“Last Endorsee” shall have the meaning specified in Section 7(b)(i) hereof.

 
“Letter Agreement” shall mean that certain letter agreement, dated as of the Closing Date, 

by and between Buyer and Master Seller, as the same may be amended, modified and/or restated 
from time to time.

 
“LIBOR” shall mean, with respect to each Pricing Rate Period and each Pricing Rate 

Determination Date, the rate per annum (rounded upwards, if necessary, to the nearest 1/1,000 of 
1%) calculated by Buyer as set forth below:
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(a)The rate for deposits in U.S. Dollars for a one-month period that appears on 

“Thomson Reuters ICE LIBOR# Rates – LIBOR01” (or its equivalent or replacement) as 
of 11:00 a.m., London time, on such Pricing Rate Determination Date.

 
(b)If such rate does not appear on Thomson Reuters ICE LIBOR# Rates - 

LIBOR01 (or its equivalent or replacement) as of 11:00 a.m., London time, on the 
applicable Pricing Rate Determination Date, Buyer shall request the principal London 
office of any four major reference banks in the London interbank market selected by 
Buyer to provide such reference bank’s offered quotation to prime banks in the London 
interbank market for deposits in United States dollars for a one-month period as of 11:00 
a.m., London time, on such Pricing Rate Determination Date in a principal amount of not 
less than $1,000,000 that is representative for a single transaction in the relevant market 
at the relevant time. If at least two such offered quotations are so provided, LIBOR shall 
be the arithmetic mean of such quotations. If fewer than two such quotations are so 
provided, Buyer shall request any three major banks in New York City selected by Buyer 
to provide such bank’s rates for loans in U.S. Dollars to leading European banks for a 
one-month period as of 11:00 a.m., New York City time, on such Pricing Rate 
Determination Date in a principal amount not less than $1,000,000 that is representative 
for a single transaction in the relevant market at the relevant time, and if at least two such 
rates are so provided, LIBOR shall be the arithmetic mean of such rates.

 
(c)Notwithstanding the foregoing, if LIBOR, as determined pursuant to either of 

the foregoing clauses (a) and (b), shall be less than the applicable Index Floor, LIBOR 
shall be deemed to be the applicable Index Floor for the purposes of this Agreement.

 
“LIBOR Pricing Rate” shall mean, with respect to each Pricing Rate Period, the per 

annum rate equal to (i) the greater of LIBOR and the applicable Index Floor plus (ii) the 
Applicable Spread.

 
“LIBOR Transaction” shall mean, with respect to any Pricing Rate Period, any 

Transaction with respect to which the Pricing Rate is determined for such Pricing Rate Period 
with reference to LIBOR.

“LIBOR Transition Date” shall mean the earliest of:
(a) the date that LIBOR has either (i) permanently or indefinitely ceased to be 
provided by the administrator of LIBOR; provided that, at the time of such 
statement or publication, there is no successor administrator that will continue to 
provide LIBOR or (ii) been announced by the regulatory supervisor of the 
administrator of LIBOR pursuant to public statement or publication of information 
to be no longer representative,
(b) the Early Opt-in Effective Date; and
(c) such other date as Buyer and Seller may mutually agree;
provided, however, (i) for any Purchased Loan with respect to which Seller funds a 
Future Funding Transaction, the “LIBOR Transition Date” for the Transaction related to 
such
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Purchased Loan shall be the related Future Funding Date, and (ii) with respect to any 
extension of the Facility Termination Date on or after January 1, 2022, the “LIBOR 
Transition Date” for all remaining LIBOR Transactions shall be the effective date of any 
such extension of the Facility Termination Date.

 
“Manager” shall mean shall mean Claros REIT Management LP, a Delaware limited 

partnership, together with its permitted successors and assigns.
“Mandatory Early Repurchase” shall have the meaning specified in Section 3(l) hereof. 
“Mandatory Early Repurchase Date” shall have the meaning specified in Section 3(l)

hereof.
 

“Mandatory Early Repurchase Event” shall mean, with respect to all Purchased Loans, the
occurrence and continuation of any Facility Event of Default or the occurrence of the Facility 
Termination Date and, with respect to any individual Purchased Loan, the occurrence of any of 
the following:

 

(i) a payment default on such Purchased Loan which remains uncured for the 
greater of (A) five (5) Business Days or (B) the cure period specified in the applicable 
Purchased Loan Documents, Senior Interest Documents, Junior Interest Documents or 
Mezzanine Loan Documents;

 
(ii) an Act of Insolvency with respect to the related Mortgagor or guarantor of such 

Purchased Loan;
 

(iii) any other Purchased Loan Event of Default with respect to such Purchased 
Loan (including any other payment default other than a payment default described in 
clause
(i) of this definition with respect to such Purchased Loan);

 
(iv) a material breach of a Purchased Loan Representation relating to such 

Purchased Loan as determined by Buyer in its sole and absolute discretion; provided that 
if the terms of any Purchased Loan Representation are qualified as to materiality, the 
foregoing materiality qualifier in this clause (iv) shall be disregarded with respect to such 
Purchased Loan Representation;

 
(v)all or any material portion of the Mortgaged Property securing such Purchased 

Loan shall be (A) materially damaged or destroyed by fire, flood, wind, earthquake, 
decay, environmental condition or other casualty or (B) taken by any Governmental 
Authority having jurisdiction over such Mortgaged Property as the result, in lieu or in 
anticipation, of the exercise of the right of condemnation or eminent domain;

 
(vi) such Purchased Loan ceases to be an Eligible Loan, other than as a direct result 

of any exceptions to such requirements that are specifically approved by Buyer in writing 
and set forth in the related Confirmation; provided that, if a Purchased Loan would 
otherwise qualify in all respects as an Eligible Loan, except that Buyer has revoked its
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discretionary approval of such Purchased Loan in Buyer’s sole discretion, such Purchased 
Loan shall not cease to be an Eligible Loan for purposes of this clause (vi) unless there 
was a material misstatement or omission by Seller contained in information provided to 
Buyer on or prior to the related Purchase Date for such Purchased Loan;

 
(vii) such Purchased Loan fails to qualify for safe harbor treatment under applicable 

Bankruptcy Laws;
 

(viii) for any Purchased Loan that is either a Junior Interest or a Mezzanine Loan, the 
repurchase by Seller for any reason, in whole or in part, or the repayment or prepayment 
in full, of the related Senior Interest (in the case of a Purchased Loan that is a Junior 
Interest) or the related Mortgage Loan (in the case of a Purchased Loan that is a Related 
Mezzanine Loan);

 
(ix) any other event or condition specifically designated as a Mandatory Early 

Repurchase Event in the applicable Confirmation for such Purchased Loan; or
 

(x) for which (x) all documents required to be delivered to Custodian under the 
Custodial Agreement have not been so delivered when and as required pursuant to this 
Agreement and the Custodial Agreement or (y) any portion of such documents have been 
released from the possession of Custodian under the Custodial Agreement to Seller for a 
period in excess of ten (10) calendar days.

 
“Margin Call Threshold” shall have the meaning specified in the Letter Agreement. 
“Margin Deficit” shall have the meaning specified in Section 4(a) hereof.
“Margin Deficit Deadline” shall have the meaning specified in Section 4(b) hereof. 
“Margin Excess” shall have the meaning specified in Section 4(a) hereof.
“Margin Notice” shall have the meaning specified in Section 4(b) hereof.

 
“Market Value” shall mean, with respect to any Eligible Loan or Purchased Loan, as of 

any relevant date, the lesser of (i) the price at which such Eligible Loan or Purchased Loan may 
be sold in an arms’ length transaction to a third party (without regard to any unpaid interest 
which has accrued but is not yet due and payable), determined by Buyer in its sole and absolute 
discretion exercised in good faith, and (ii) the Principal Balance thereof; provided, however, that 
Buyer shall not adjust the Market Value for any Purchased Loan for purposes of issuing a Margin 
Call pursuant to Section 4(a) hereof unless a Credit Event has occurred and is continuing with 
respect to such Purchased Loan.

 
“Market Value Percentage” shall mean, with respect to any Purchased Loan, as of any 

date, the fraction, expressed as a percentage and rounded to the next highest hundredth of a 
percent, the numerator of which is the then current Market Value of such Purchased Loan, and 
the denominator of which is the then current Principal Balance of such Purchased Loan.
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“Master Seller” shall mean CMTG DB Finance LLC, a Delaware limited liability 

company.
 

“Master Seller LLC Agreement” shall mean the limited liability company agreement of 
Master Seller, as same may be amended, modified and/or restated with Buyer’s prior written 
consent, together with each completed Schedule III thereto hereafter executed with respect to 
each Series Seller.

 
“Material Action” shall mean any material amendment, waiver, extension, termination, 

rescission, cancellation, release, forbearance or other modification to the terms of, or any 
collateral, guaranty or indemnity for, any Purchased Loan or the related Purchased Loan 
Documents (other than an extension of the maturity date for or release of collateral for a 
Purchased Loan for which the related Purchased Loan Documents do not provide for any 
material lender discretion or consent rights), or the exercise of any material right or remedy of a 
holder (including all material lending, corporate and voting rights, remedies, consents, approvals, 
forbearances and waivers, and including any such rights as holders of A-Notes or B-Notes, or as 
a participant pursuant to any related inter-creditor and/or co-lender agreements) of any Purchased 
Loan or the related Purchased Loan Documents.

 
“Material Adverse Effect” shall mean a material adverse effect on or material adverse 

change in or to (a) the property, assets, business, operations, financial condition, prospects or 
credit quality of Seller, Member or Guarantor (taken as a whole), (b) the ability of Seller, 
Member or Guarantor to pay or perform its obligations under any of the Transaction Documents 
to which it is a party, (c) the validity or enforceability of any of the Transaction Documents, (d) 
the rights and remedies of Buyer under any of the Transaction Documents, (e) the timely 
payment of any amounts payable under this Agreement or any other Transaction Document or (f) 
the value of one or more Purchased Loans.

 
“Maximum Original Purchase Percentage” shall have the meaning specified in the Letter 

Agreement.
 

“Member” shall mean CMTG DB Finance Holdco LLC, a Delaware limited liability 
company, which is the sole member of Master Seller.

 
“Member Guaranty” shall mean that certain Member Guaranty, dated as of the Closing 

Date, from Member to Buyer, as the same may be amended, modified and/or restated from time 
to time.

 

“Mezzanine Loan” shall mean a loan made by, or assigned to, Seller secured by the direct 
ownership interest in a Mortgagor (the “Mezzanine Loan Collateral”) in connection with a 
Purchased Loan.

 
“Mezzanine Loan Collateral” shall have the meaning specified in the definition of 

“Mezzanine Loan”.
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“Mezzanine Loan Documents” shall mean, with respect to a Mezzanine Loan, all 

documents, instruments and agreements evidencing and/or securing such Mezzanine Loan, and 
the Mortgage Loan Documents for the related underlying Mortgage Loan made to the borrower 
whose equity interests comprise the security for such Mezzanine Loan, as each of same may be 
amended, modified and/or restated in accordance with the terms of this Agreement and 
including, without limitation, those documents which are required to be delivered to Custodian 
under the Custodial Agreement.

 
“Mezzanine Note” shall mean the original promissory note that was executed and 

delivered in connection with a particular Mezzanine Loan.
 

“Moody’s” shall mean Moody’s Investor Services, Inc.
 

“Mortgage” shall mean a mortgage, deed of trust, deed to secure debt or other instrument, 
creating a valid and enforceable first lien on or a first priority ownership interest in an estate in 
fee simple or ground leasehold interest in real property and the improvements thereon, securing a 
mortgage note or similar evidence of indebtedness.

 
“Mortgage Loan” shall mean a loan made by, or assigned to, Seller to a Mortgagor and 

secured by a Mortgage.
 

“Mortgage Loan Documents” shall mean, with respect to a Purchased Loan that is a 
Mortgage Loan, all documents, instruments and agreements evidencing and/or securing such 
Mortgage Loan, as each of same may be amended, modified and/or restated in accordance with 
the terms of this Agreement.

 
“Mortgage Note” shall mean a note or other evidence of indebtedness of a Mortgagor 

secured by a Mortgage in connection with a Purchased Loan.
 

“Mortgaged Property” shall mean (a) with respect to any Eligible Loan or Purchased 
Loan that is a Mortgage Loan, the real property encumbered by the Mortgage(s) securing such 
Eligible Loan or Purchased Loan (including all improvements, buildings, fixtures, building 
equipment and personal property thereon and all additions, alterations and replacements made at 
any time with respect to the foregoing) and all other collateral directly or indirectly securing 
repayment of the debt evidenced by a Mortgage Note, (b) with respect to any Eligible Loan or 
Purchased Loan that is a Senior Interest or Junior Interest, the real property encumbered by the 
Mortgage(s) securing the Mortgage Loan (including all improvements, buildings, fixtures, 
building equipment and personal property thereon and all additions, alterations and replacements 
made at any time with respect to the foregoing) and all other collateral directly or indirectly 
securing repayment of the debt evidenced by the Mortgage Note for the Mortgage Loan to which 
such Senior Interest or Junior Interest relates, and (c) with respect to any Eligible Loan or 
Purchased Loan that is a Mezzanine Loan, the real property encumbered by the Mortgage(s) 
securing the Mortgage Loan (including all improvements, buildings, fixtures, building equipment 
and personal property thereon and all additions, alterations and replacements made at any time 
with respect to the foregoing) and all other collateral directly or indirectly securing repayment of 
the debt evidenced
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by a Mortgage Note for the Mortgage Loan with respect to which the Mortgagor’s parent is 
borrower under such Mezzanine Loan.

 
“Mortgaged Property Value” shall mean, with respect to any Mortgaged Property, the 

market value of such Mortgaged Property as determined by Buyer in its sole and absolute 
discretion.

“Mortgagee” shall mean the record holder of a Mortgage Note secured by a Mortgage. 
“Mortgagor” shall mean, with respect to any Purchased Loan, the obligor on a Mortgage

Note and the mortgagor/grantor under the related Mortgage.
 

“Multiemployer Plan” shall mean a multiemployer plan defined as such in Section 3(37) 
of ERISA and which is covered by Title IV of ERISA.

 
“Net Market Value Decrease” shall mean, with respect to any Purchased Loan, as of any 

date of determination, an amount equal to the greater of (i) zero and (ii) the product of (1) the 
then current Principal Balance of such Purchased Loan (or, in the case of either a Senior Interest 
or a Junior Interest, the applicable pro rata portion of the Principal Balance of the Mortgage Loan 
to which such Senior Interest or Junior Interest relates), (2) (x) the Purchase Date Market Value 
Percentage of such Purchased Loan, less (y) the current Market Value Percentage of such 
Purchased Loan, and (3) the Maximum Original Purchase Percentage of such Purchased Loan.

 
“New Collateral” shall mean an Eligible Loan that Seller proposes to be included as 

Collateral.
 

“OFAC” shall mean the U.S. Department of the Treasury’s Office of Foreign Assets 
Control.

 
“Other Connection Taxes” means, with respect to Buyer, Taxes imposed as a result of a 

present or former connection between Buyer and the jurisdiction imposing such Tax (other than 
connections arising from Buyer having executed, delivered, become a party to, performed its 
obligations under, received payments under, received or perfected a security interest under, 
engaged in any other transaction pursuant to or enforced any Transaction Document, or sold or 
assigned an interest in any Transaction or Transaction Document.

 
“Other Taxes” shall mean any and all present or future stamp, court or documentary, 

intangible, recording, filing or similar Taxes that arise from any payment made under any 
Transaction Document or from the execution, delivery, performance, or enforcement or 
registration of, from the receipt or perfection of a security interest under, or otherwise with 
respect to, any Transaction Document, except any such Taxes that are Other Connection Taxes 
imposed with respect to an assignment.

 
“Participant Register” shall have the meaning specified in Section 18(d) 
hereof. “Participation Interest” shall mean a participation interest in a 
Mortgage Loan.
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“Person” shall mean an individual, corporation, limited liability company, series limited 

liability company, statutory trust, partnership, joint tenant or tenant-in-common, grantor trust, 
unincorporated organization, or other entity, or a federal, state or local government or any agency 
or political subdivision thereof.

 
“Plan” shall mean an employee benefit or other plan that is covered by Title IV of ERISA 

or Section 302 of ERISA or Section 412 of the Code, other than a Multiemployer Plan.
 

“Plan Assets” shall have the meaning specified in Section 21(a) hereof. 
“Plan Party” shall have the meaning specified in Section 21(a) hereof.
“Pledged Collateral” shall have the meaning specified in the Pledge Agreement.

 
“Pledge Agreement” shall mean that certain Pledge Agreement, dated as of the Closing 

Date, from Member, as pledgor, in favor of Buyer, as same may be amended, modified and/or 
restated from time to time.

 
“Preliminary Due Diligence Package” shall mean Seller’s summary memorandum 

outlining the proposed transaction, including, to the knowledge of Seller, potential transaction 
benefits and all material underwriting risks, all Underwriting Issues and all other characteristics 
of the proposed transaction that a reasonable buyer would consider material, together with the 
following due diligence information relating to a proposed Eligible Loan or New Collateral, to 
be provided by Seller to Buyer pursuant to this Agreement (in each case, to the extent applicable 
and in Seller’s possession or reasonably obtainable by Seller):

 
(i) all material documents that relate to such proposed Eligible Loan or New 

Collateral;
 

(ii) current rent roll for the Mortgaged Property, if applicable, together with the 
following information: (A) recent leasing activity including related tenant improvement 
and leasing commission obligations, (B) a delinquency report, (C) outstanding rent 
abatements and concessions and (D) a description of all percentage rent, additional rent 
and escalations payable by tenants for taxes, operating expenses, electricity and other 
expenses, as applicable;

 
(iii) (a) most recent audited financial statements, (b) three (3) years of operating 

statements, including current trailing twelve (12) month operating statement, and (c) 
Seller’s preliminary underwritten cash flow pro-forma for the Mortgaged Property, in 
each case, if available;

 
(iv) description of the Mortgaged Property and the ownership structure of the 

borrower and the sponsor (including, without limitation, the board of directors, if 
applicable);

 
(v) Seller’s indicative debt service coverage ratios;
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(vi) Seller’s indicative debt yield ratios;

 
(vii) Seller’s indicative loan-to-value ratio;

 
(viii) term sheet outlining the transaction generally including an abstract of the final 

terms of the proposed Eligible Loan or New Collateral (to the extent such information is 
not included in other “Preliminary Due Diligence Package” documents);

 
(ix) final sources and uses schedule for the proceeds of the proposed Eligible Loan 

or New Collateral delivered in connection with the closing of the proposed Eligible Loan 
or New Collateral;

 
(x)an organizational chart of the Mortgagor showing all direct and indirect 

ownership interests of 10% or greater in the Mortgagor (and disclosing any direct or 
indirect ownership interests of Seller or its Affiliates in the Mortgagor);

 
(xi) an Appraisal of the Mortgaged Property, dated within twelve (12) months of 

the proposed Purchase Date;
 

(xii) Seller’s credit memorandum, in a form reasonably acceptable to Buyer;
 

(xiii)Seller’s underwriting model (in Excel) (but excluding internal rate of return or 
other internal metrics relating to the profitability of Guarantor or Seller);

 
(xiv)any exceptions to the Purchased Loan Representations for such proposed 

Eligible Loan or New Collateral, which may be contained in an internal memorandum or 
offering document prepared by a third party; and

 
(xv) Seller’s relationship with the Mortgagor, if any;

 
(xvi)current and, to the extent available, historical real estate tax bills, or an 

estimate of expected taxes, for the Mortgaged Property;
 

(xvii) budget and/or Business Plan for the Mortgaged Property; and
 

(xviii) any other information reasonably requested by Buyer.
 

“Price Differential” shall mean, with respect to any Transaction as of any date of 
determination, the aggregate amount obtained by daily application of the Pricing Rate for such 
Transaction to the Purchase Price for such Transaction on a 360-day-per-year basis for the actual 
number of days during each Pricing Rate Period, commencing on (and including) the Purchase 
Date for such Transaction and ending on (but excluding) such date of determination (reduced by 
any amount of such Price Differential previously paid by Seller to Buyer with respect to each 
such Transaction).

 
“Pricing Rate” shall mean, with respect to each Pricing Rate Period, an interest

rate per annum equal to (i) for a LIBOR Transaction, the LIBOR Pricing Rate, determined as of 
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the Pricing Rate Determination Date immediately preceding the commencement of such Pricing 
Rate Period, (ii) for a Term SOFR Transaction, the Term SOFR Pricing Rate, determined as of 
the Pricing Rate Determination Date immediately preceding the commencement of such Pricing 
Rate Period, (iii) for a Prime Rate Transaction, the Prime Pricing Rate, determined as of the 
Pricing Rate Determination Date immediately preceding the commencement of such Pricing 
Rate Period and (iv) for an Alternate Rate Transaction, the Alternate Pricing Rate, determined as 
of the Pricing Rate Determination Date immediately preceding the commencement of such 
Pricing Rate Period. The Pricing Rate shall be subject to adjustment and/or conversion as 
provided in the Transaction Documents or the related Confirmation.

 
“Pricing Rate Determination Date” shall mean (i) with respect to each Pricing 

Rate Period with respect to any Transaction that occurs while the Transaction is a LIBOR
Transaction, the date that is two (2) Business Days prior to the first day of such Pricing Rate 
Period, (ii) with respect to each Pricing Rate Period with respect to any Transaction that occurs 
while the Transaction is a Term SOFR Transaction, the date that is two (2) U.S. Government 
Securities Business Days prior to the first day of the applicable Pricing Rate Period, (iii) with 
respect to any Pricing Rate Period that occurs with respect to any Transaction that occurs while 
the Transaction is an Alternate Rate Transaction, the date that is two (2) U.S. Government 
Securities Business Days prior to the first day of the applicable Pricing Rate Period (or the time 
determined by Buyer in accordance with the Conforming Changes) and (iv) with respect to any 
Pricing Rate Period with respect to any Transaction that occurs while the Transaction is a Prime 
Rate Transaction, the date that is two (2) Business Days prior to the first day of the applicable 
Pricing Rate Period. So long as when any Transaction is a LIBOR Transaction, when used with 
respect to any Pricing Rate Determination Date, Business Day shall mean any day on which 
banks are open for dealing in foreign currency and exchange in London.

 
“Pricing Rate Period” shall mean, (a) in the case of the first Pricing Rate Period 

and first Remittance Date with respect to any Transaction, the period commencing on and
including the Purchase Date for such Transaction and ending on but excluding such Remittance 
Date, and (b) in the case of any subsequent Pricing Rate Period and Remittance Date, the period 
commencing on and including the prior Remittance Date and ending on but excluding such 
Remittance Date; provided, however, that in no event shall any Pricing Rate Period for any 
Transaction end subsequent to the Repurchase Date for such Transaction.

 
“Prime Index” shall mean the rate of interest published in The Wall Street Journal

from time to time as the “Prime Rate”. If more than one “Prime Rate” is published in The Wall 
Street Journal for a day, the average of such “Prime Rates” will be used, and such average will 
be rounded up to the nearest 1/1000th of one percent (0.001%). If The Wall Street Journal 
ceases to publish the “Prime Rate,” Buyer will select an equivalent publication that publishes 
such “Prime Rate,” and if such “Prime Rates” are no longer generally published or are limited, 
regulated or administered by a governmental or quasi-governmental body, then Buyer will select 
a comparable interest rate index.

 
“Prime Index Rate” shall mean, with respect to each Pricing Rate Period, the per

annum rate of interest of the Prime Index, determined as of the Pricing Rate Determination Date 
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immediately preceding the commencement of such Pricing Rate Period; provided that in no 
event will the Prime Index Rate be less than applicable Index Floor.

 
“Prime Pricing Rate” shall mean, with respect to each Pricing Rate Period, the per 

annum rate of interest equal to the greater of (i) the sum of (A) the Prime Index Rate plus (B) the 
Prime Rate Spread and (ii) the sum of (A) the applicable Index Floor plus (B) the Applicable 
Spread.

 
“Prime Rate Spread” shall mean, in connection with the conversion of any

Transaction in accordance with the terms hereof to a Prime Rate Transaction, the sum (expressed 
as the number of basis points and determined at the time of such conversion) of the Applicable 
Spread for such Transaction and the Prime Rate Spread Adjustment; provided that the Prime 
Rate Spread shall not be less than a spread resulting in the Pricing Rate immediately after giving 
effect to the conversion to a Prime Rate Transaction being at least equal to the Pricing Rate 
immediately prior to conversion to a Prime Rate Transaction, and in no event will the Prime Rate 
Spread be less than the applicable Index Floor.

 
“Prime Rate Spread Adjustment” shall mean, in connection with any conversion

of a Transaction in accordance with the terms hereof to a Prime Rate Transaction, a spread 
adjustment, expressed as the number of basis points and determined at the time of such 
conversion (which may be positive, negative or zero) equal to (1) (x) if the Transaction is being 
converted from a Term SOFR Transaction to a Prime Rate Transaction, the daily average of 
Term SOFR (with a floor of zero percent) or (y) if the Transaction is being converted from an 
Alternate Rate Transaction to a Prime Rate Transaction, the daily average of the Alternate Index 
Rate (with a floor of zero percent), in either case of (x) or (y), as applicable, over the one 
hundred eighty (180) day period (or such shorter period to the extent such historical rates are not 
available, and excluding days within such one hundred eighty (180) day or shorter period that 
are not U.S. Government Securities Business Days) ending two (2) U.S. Government Business 
Days prior to the date of conversion, and excluding from such average, if such period of 
averaging exceeds thirty (30) days, the five (5) highest days and the five (5) lowest days of such 
one hundred eighty (180) day period), minus (2) the daily average of the Prime Index Rate (with 
a floor of zero percent) over the one hundred eighty (180) day period (excluding days within 
such one hundred eighty (180) day period that are not U.S. Government Securities Business 
Days) ending two (2) U.S. Government Securities Business Days prior to the date of conversion 
(excluding from such average the five (5) highest days and the five (5) lowest days of such one 
hundred eighty (180) day period).

 
“Prime Rate Transaction” shall mean, with respect to any Pricing Rate Period, any 

Transaction with respect to which the Pricing Rate for such Pricing Rate Period is determined 
with reference to the Prime Index.

 
“Principal Balance” shall mean, as of any date of determination, the then current outstanding 

principal balance of a Purchased Loan less all Principal Payments received thereon.
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“Principal Payment” shall mean, with respect to any Purchased Loan, any payment or 

prepayment of principal received by Seller or Depository in respect thereof and the proceeds of 
any sale of such Purchased Loan or any interest therein received by Seller or Depository without 
limitation, (i) scheduled or unscheduled principal payments and prepayments from any source 
and of any nature whatsoever, (ii) net insurance or net condemnation proceeds, to the extent 
applied to reduce the principal amount of the related Purchased Loan, or (iii) any net proceeds 
from any sale, refinancing, liquidation or other disposition of the underlying real property or 
interest relating to such Purchased Loan, to the extent applied to reduce the principal amount of 
the related Purchased Loan.

 

“Prohibited Person” shall mean, at any time, any Person with whom dealings are 
restricted or prohibited under the Sanctions Laws, including but not limited to any Person: (1) 
identified on any Sanctions Laws-related list of restricted Persons maintained by the U.S. 
Government (including, but not limited to OFAC’s SDN List); (2) Blocked by Operation of Law, 
or controlled or acting on behalf of a Person that is either described in clause (1) or Blocked by 
Operation of Law; (3) otherwise subject to the Sanctions Laws administered by OFAC (“OFAC 
Sanctions”) such that the entry into this Agreement or the performance of the obligation 
contemplated hereby would be prohibited; or (4) subject to the Sanctions Laws administered by 
any other Governmental Authority.

“Prohibited Transferees” shall have the meaning set forth in the Letter Agreement. 
“Purchase Date” shall mean the date on which a Purchased Loan is to be transferred by

Seller to Buyer.
 

“Purchase Date Market Value” shall mean, with respect to any Purchased Loan, the 
Market Value of such Purchased Loan as of the related Purchase Date, as set forth in the 
Confirmation for the related Transaction.

 
“Purchase Date Market Value Percentage” shall mean, with respect to any Purchased 

Loan, the fraction, expressed as a percentage and rounded to the next highest hundredth of a 
percent, the numerator of which is the Purchase Date Market Value of such Purchased Loan, and 
the denominator of which is the Principal Balance as of the related Purchase Date, and which 
Purchase Date Market Value Percentage shall be set forth in the Confirmation for the related 
Transaction.

 
“Purchase Price” shall mean, with respect to any Purchased Loan, (a) as of the applicable 

Purchase Date, the price at which such Purchased Loan is transferred by Seller to Buyer on such 
Purchase Date as set forth in the Confirmation for such Purchased Loan, which initial Purchase 
Price shall not exceed the product of (i) the Purchase Date Market Value of such Purchased Loan 
and (ii) the Maximum Original Purchase Percentage, and (b) as of any other date of 
determination, an amount (expressed in dollars) equal to the Purchase Price set forth in the 
foregoing clause (a) increased by any funds remitted by Buyer to or on account of Seller with 
respect to such Purchased Loan including, without limitation, any Future Funding Amounts and 
advances of Margin Excess made by Buyer under Sections 3(p) and 4(b), respectively, and 
decreased by any payments made to Buyer to be applied (or allocated, as applicable) in reduction 
of the Repurchase Price (other than
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Price Differential, fees or penalties) of such Purchased Loan pursuant to the terms of this 
Agreement, including Sections 3(e), 3(k), 4(a), 5(c)(iii), 5(d)(iii), 5(d)(v) and 5(e)(iii) hereof.

 
“Purchased Loan” or “Purchased Loans” shall mean (a) with respect to any Transaction, 

the Eligible Loan or Eligible Loans sold by the applicable Series Seller to Buyer in such 
Transaction and (b) with respect to the Transactions in general, all Eligible Loans sold by Seller 
to Buyer, in each case, together with all related (i) Purchased Loan Documents, (ii) Servicing 
Agreements, (iii) Servicing Records, (iv) Servicing Rights, (v) Income, (vi) insurance policies 
and payments and proceeds thereunder, (vii) collection, escrow, reserve, collateral, lock-box or 
other demand or time deposit accounts and all amounts and property from time to time on 
deposit therein, (viii) supporting obligations of any kind, and (ix) proceeds relating to the sale, 
securitization or other disposition of such Eligible Loan(s).

 
“Purchased Loan Default” shall mean for any Purchased Loan, any event which, with (or 

without) the giving of notice, the passage of time, or both, could give rise to a Purchased Loan 
Event of Default.

 
“Purchased Loan Documents” shall mean the Mortgage Loan Documents, Senior Interest 

Documents, Junior Interest Documents or Mezzanine Loan Documents related thereto, as 
applicable.

 
“Purchased Loan Event of Default” shall mean for any Purchased Loan, an “Event of 

Default” as defined in the Purchased Loan Documents for such Purchased Loan (or any such 
other similar term as is used in such documents).

 
“Purchased Loan File” shall mean the documents specified as the Purchased Loan File in 

Section 7(b) hereof, together with any additional documents and information required to be 
delivered to Buyer or its designee (including Custodian) pursuant to this Agreement.

 
“Purchased Loan Representations” shall mean with respect to any Purchased Loan or 

prospective Purchased Loan, the representations and warranties set forth on Exhibit VI attached 
hereto, subject to such written exceptions, modifications, qualifications or additional 
representations and warranties as are set forth on Schedule 3 to the Confirmation for such 
Purchased Loan or as otherwise disclosed in writing by Seller and approved by Buyer in its sole 
and absolute discretion and set forth in the related Confirmation. It is acknowledged and agreed 
that Buyer, in its sole and absolute discretion, may from time to time, upon delivery of at least 
twenty (20) Business Days prior written notice to Seller, amend the representations and 
warranties set forth on Exhibit VI attached hereto applicable to any Purchased Loan prior to the 
related Purchase Date therefor. Any such amendment of the representations and warranties set 
forth on Exhibit VI shall not be effective with respect to any Purchased Loan for which the 
Purchase Date has occurred hereunder prior to the effective date of such amendment. Buyer may 
elect, in its sole and absolute discretion, to require any such amendment of the representations 
and warranties set forth on Exhibit VI to apply to all Purchased Loans with Purchase Dates 
occurring from and after the effective date of such amendment and, in such event, Seller and 
Buyer will each execute and deliver an amendment of this Agreement substituting the amended 
version of Exhibit VI for the version of Exhibit VI then in effect.
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“Purchased Loan Schedule” shall mean a schedule of Purchased Loans attached to each 

Trust Receipt and Custodial Delivery, which may but is not required to, contain information 
substantially similar to the Collateral Information.

 
“Qualified Servicing Expenses” shall mean any fees and expenses payable to any third- 

party Servicer that is not an Affiliate of Seller, which fees and expenses are netted by such 
Servicer out of collections pursuant to a Servicing Agreement that has been approved by Buyer 
in its reasonable discretion, and which Servicer shall have entered into a Servicer Notice and 
Agreement substantially in the form attached hereto as Exhibit IX attached hereto.

 

“Rate Conversion” shall mean the conversion of any Transaction (i) from a LIBOR 
Transaction to a Term SOFR Transaction, (ii) from a Term SOFR Transaction to either a Prime 
Rate Transaction or an Alternate Rate Transaction, or (iii) from a Prime Rate Transaction to a 
Term SOFR Transaction or Alternate Rate Transaction, in each case, in accordance with Section 
3(f) hereof.

 
“Rate Conversion Effective Date” shall have the meaning specified in Section 3(f) hereof.

 
“Rating Agencies” shall mean Morningstar Credit Ratings, LLC, DBRS, Inc., S&P, 

Moody’s, Kroll Bond Ratings and Fitch, in each case, together with their respective successors- 
in-interest, or, if any of such entities shall for any reason no longer perform the function of a 
securities rating agency, any other nationally recognized statistical rating agency designated by 
Buyer.

 

“Register” shall have the meaning specified in Section 18(c) hereof. 
“Registrar” shall have the meaning specified in Section 18(c) hereof.
“REIT” shall mean a Person satisfying the conditions and limitations set forth in Sections 

856(b) and 856(c) of the Code and qualifying as a “real estate investment trust,” as defined in 
Section 856(a) of the Code.

 
“Related Interest” shall mean (a) a pari passu or junior participation interest in a 

commercial mortgage loan, (b) a pari passu “A note” or a “B note” or other subordinate note in 
an “A/B” or similar structure in a commercial mortgage loan, (c) a Mezzanine Loan or (d) a 
preferred equity interest or any other subordinate debt or equity interest relating to a Mortgaged 
Property or Mortgagor for any Transaction, with respect to which, in each such case, the Senior 
Interest or related Mortgage Loan of which is a Purchased Loan hereunder.

 
“Related Mezzanine Loan” shall mean any Mezzanine Loan that is identified as such 

pursuant to the terms of the related Confirmation and that satisfies the definition of Eligible 
Loan.

 
“Remittance Date” shall mean the fifteenth (15th) calendar day of each month, or the next 

succeeding Business Day, if such calendar day shall not be a Business Day, or such other day as 
is mutually agreed to by Seller and Buyer.
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“Repurchase Date” shall mean, for any Purchased Loan, the earliest of (i) the Facility 

Termination Date as same may be extended pursuant to Section 3 of the Letter Agreement, (ii) 
the date specified in the Confirmation for such Purchased Loan as may be extended pursuant to 
Section 3 of the Letter Agreement, (iii) if applicable, the related Early Repurchase Date, 
Mandatory Early Repurchase Date, Accelerated Repurchase Date or Accelerated Transaction 
Repurchase Date and
(iv) the date that is two (2) Business Days prior to the maturity date of such Purchased Loan or, 
in the case of a Participation Interest, the maturity date of the underlying Mortgage Loan (subject 
to extension, if applicable, in accordance with the related Purchased Loan Documents); provided, 
that, solely with respect to this clause (iv), the settlement with respect to such Repurchase Date 
and Purchased Loan may occur two (2) Business Days later.

“Repurchase Obligations” shall have the meaning specified in Section 6 hereof. 
“Repurchase Price” shall mean, with respect to any Purchased Loan as of any date, the

price at which such Purchased Loan is to be transferred from Buyer to Seller upon the 
termination of the related Transaction; such price will be determined in each case as the sum of 
(i) the then outstanding Purchase Price of such Purchased Loan, and (ii) the accrued but unpaid 
Price Differential with respect to such Purchased Loan as of the date of such determination.

 
“Repurchase Price Cap” shall mean, with respect to any Purchased Loan, as of any date 

of determination, an amount equal to (i) the product of (x) the then-current Principal Balance of 
such Purchased Loan, (y) the Purchase Date Market Value Percentage of such Purchased Loan, 
and (z) the Maximum Original Purchase Percentage of such Purchased Loan, less (ii) the Net 
Market Value Decrease of such Purchased Loan and less (iii) any mandatory reductions of the 
Repurchase Price for such Purchased Loan required under the Confirmation therefor.

 
“Requirement of Law” shall mean any law, treaty, rule, regulation, code, directive, policy, 

order or requirement or determination of an arbitrator or a court or other governmental authority 
whether now or hereafter enacted or in effect.

 
“S&P” shall mean Standard & Poor’s Ratings Services, a Division of The McGraw-Hill 

Companies.
 

“Sanctions Laws” shall mean economic or financial sanctions, trade embargoes, or other 
restrictive economic or financial measures enacted, imposed, administered or enforced from time 
to time pursuant to statute, executive order, or regulation by: (1) the U.S. Government, including 
those administered by OFAC, the U.S. Department of State, and the U.S. Department of 
Commerce; (2) the United Nations Security Council; (3) the European Union or any of its 
member states; (4) Her Majesty’s Treasury; (5) the Swiss Government; (6) the Canadian 
Government; or
(7) Governmental Authorities of any other country in which Buyer, Seller or Guarantor operates.

 
“SDN List” shall mean OFAC’s List of Specially Designated Nationals and Blocked 

Persons.
 

“SEC” shall have the meaning specified in Section 23(a) hereof.
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“Seller” shall have the meaning specified in the introductory paragraph of this Agreement.

 
“Senior Interest” shall mean (a) a senior (or pari passu senior) Participation Interest, or 

(b) an A-Note.
 

“Senior Interest Documents” shall mean, with respect to any Purchased Loan that is a 
Senior Interest, the A-Note or participation certificate, as applicable, together with any co-lender 
agreements, participation agreements and/or other intercreditor agreements or other documents 
governing or otherwise relating to the priority, rights or obligations of such Senior Interest and 
the applicable Related Interest, and the Mortgage Loan Documents for the related underlying 
Mortgage Loan, and including, without limitation, those documents which are required to be 
delivered to Custodian under the Custodial Agreement.

 
“Senior Interest Side Letter” shall mean, with respect to any Mortgage Loan or Senior 

Interest proposed to be included in a Transaction hereunder, if Seller, Guarantor or an Affiliate of 
Seller shall hold any other Related Interest related to such Mortgage Loan or Senior Interest, and 
such other Related Interest is not also a Purchased Loan, a letter agreement to be entered into on 
or before the Purchase Date of such Mortgage Loan or Senior Interest hereunder among Seller, 
Guarantor or any such Affiliate of Seller that holds the Related Interest (or any portion thereof) 
and Buyer, in form and substance reasonably acceptable to Buyer, pursuant to which the parties 
shall agree: (a) that any Transfer by such holder of the Related Interest (or such portion thereof) 
or any interest therein shall be subject to the provisions of Section 10(q) of this Agreement; (b) 
that for so long as the Related Interest (or such portion thereof) is held by Seller or an Affiliate of 
Seller, notwithstanding anything to the contrary contained in the Senior Interest Documents, 
upon Buyer’s exercise of any of its remedies with respect to the applicable Mortgage Loan or 
Senior Interest pursuant to Sections 13(b)(iii) or 13(c)(iii) hereunder, such holder of the Related 
Interest (or portion thereof) shall not be entitled to (i) appoint or replace, or consent to the 
appointment or replacement of, the servicer or special servicer for the related Mortgage Loan, (ii) 
consent or approve of any major decisions with respect to the related Mortgage Loan or exercise 
any other rights of a “controlling holder” or “operating advisor” under the Senior Interest 
Documents, (iii) exercise any additional cure rights with respect to any Purchased Loan Event of 
Default or default under any Purchased Loan Documents that are granted to the holder of the 
Related Interest pursuant to the applicable Senior Interest Documents; provided that the 
foregoing shall not restrict Seller from exercising any of Seller’s cure rights with respect thereto 
provided under this Agreement or the other Transaction Documents, subject to Buyer’s consent 
or (iv) exercise any right to purchase the related Senior Interest at a purchase price that is less 
than the sum of all amounts which would be payable by the Mortgagor to the holder of the 
Senior Interest pursuant to the Purchased Loan Documents during the continuance of a 
Purchased Loan Event of Default; and
(c) to such other matters with respect to such Mortgage Loan or Senior Interest as Buyer may 
require in its sole discretion.

“Series” shall have the meaning specified in the introductory paragraph of this 
Agreement. “Series Seller” shall have the meaning specified in the introductory 
paragraph of this

Agreement.
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“Servicer” shall have the meaning specified in Section 28(a) hereof.

 
“Servicer Notice and Agreement” shall have the meaning specified in Section 28(a) 
hereof. “Servicing Agreement” shall have the meaning specified in Section 28(a) hereof. 
“Servicing Records” shall have the meaning specified in Section 28(b) hereof.
“Servicing Rights” shall mean all right, title and interest in and to any and all of the 

following, in each case as the same may be subject to the terms of any applicable Servicing 
Agreements and the provisions of the documentation for the applicable Purchased Loans: (a) any 
and all rights of Seller to service the Purchased Loans or to appoint (or terminate the 
appointment of) any third party as servicer of the Purchased Loans; (b) any payments to or 
monies received by or payable to Seller (as opposed to any third-party servicer) as compensation 
for servicing the Purchased Loans (including, without limitation, workout fees, consent fees, 
liquidation fee, late fees, penalties or similar amounts payable to Seller); (c) all agreements or 
documents creating, defining or evidencing any such servicing rights to the extent they relate to 
such servicing rights and all rights of Seller (individually or as servicer) thereunder (including all 
rights to set the compensation of any third-party servicer); (d) the right, if any, to appoint a 
special servicer or liquidator of the Purchased Loans; and (e) all rights of Seller to give directions 
with respect to the management and distribution of any collections, escrow accounts, reserve 
accounts or other similar payments or accounts in connection with the Purchased Loans.

 
“Single-Purpose Entity” shall mean a corporation, limited partnership, limited liability 

company or trust that, since the date of its formation (unless otherwise indicated in this 
Agreement) and at all times on and after the Closing Date, has complied with and shall at all 
times comply with the provisions of Section 12 hereof.

 
“SIPA” shall have the meaning specified in Section 23(a) hereof.

 
“SOFR” shall mean a rate equal to the secured overnight financing rate as administered 

by the SOFR Administrator.
 

“SOFR Administrator” shall mean the Federal Reserve Bank of New York (or a successor 
administrator of the secured overnight financing rate).

 
“SOFR Administrator’s Website” shall mean the Federal Reserve Bank of New York’s 

Website for the secured overnight financing rate identified as such by the SOFR Administrator 
from time to time.

 
“SOFR Average” shall mean, for any Pricing Rate Period and the Pricing Rate 

Determination Date for such Pricing Rate Period, the compounded average of SOFR over a 
rolling calendar period of thirty (30) days (“30-Day SOFR Average”) on such Pricing Rate 
Determination Date, with the rate, or methodology for this rate, and conventions for this rate 
being established by Buyer in accordance with:
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(1) the “30-day Average SOFR” published on the SOFR Administrator’s Website at 

https://apps.newyorkfed.org/markets/autorates/sofr-avg-ind or any successor or successor page 
thereto established by the SOFR Administrator (as calculated by Agent and rounded upwards, if 
necessary, to the nearest 1/1,000 of 1%); provided, that if as of 5:00 p.m. (New York City time) 
on any Pricing Rate Determination Date such 30-Day SOFR Average has not been published on 
the SOFR Administrator’s Website and a Benchmark Replacement Date with respect to the 
SOFR Average has not occurred, then SOFR Average for the related Pricing Rate Period will be 
the 30- Day SOFR Average as published on the SOFR Administrator’s Website on the first 
preceding U.S. Government Securities Business Day for which such 30-Day SOFR Average was 
published on the SOFR Administrator’s Website so long as such first preceding U.S. Government 
Securities Business Day is not more than three (3) U.S. Government Securities Business Days 
prior to such Pricing Rate Determination Date; and provided further, that:

 
(2) if, and to the extent that, Buyer determines in its sole good faith discretion that 30- 

Day Average SOFR cannot be determined in accordance with clause (1) above, then the rate, or 
methodology for this rate, and conventions for this rate that have been selected by Buyer giving 
due consideration to any industry accepted market practice for similar U.S. dollar-denominated 
commercial real estate repurchase facilities and/or floating rate commercial real estate loans;

 
provided, further, that if Buyer determines in its sole good faith discretion that any such 

rate, methodology or convention determined in accordance with clause (1) or clause (2) is not 
administratively feasible for Buyer, then SOFR Average will be deemed unable to be determined 
for purposes of the definition of “Benchmark Replacement”.

 
Notwithstanding the foregoing or anything herein to the contrary, in no event shall SOFR 

Average be less than the Index Floor.
 

“Supplemental Due Diligence List” shall mean, with respect to any New Collateral, 
information or deliveries concerning the New Collateral that Buyer shall reasonably request in 
addition to the Preliminary Due Diligence Package.

 
“Survey” shall mean a certified ALTA/ACSM (or applicable state standards for the state 

in which the property is located) survey of a Mortgaged Property prepared by a registered 
independent surveyor or engineer and in form and content satisfactory to Buyer and the company 
issuing the title policy for such Mortgaged Property.

 
“Table Funded Purchased Loan” shall mean a Purchased Loan which Buyer agrees in its 

sole and absolute discretion to purchase hereunder simultaneously with the origination or 
acquisition thereof, which origination or acquisition is financed, in part, with the Purchase Price, 
pursuant to Seller’s request, paid directly to a title company or other settlement agent, in each 
case, approved by Buyer, for disbursement in connection with such origination or acquisition. A 
Purchased Loan shall cease to be a Table Funded Purchased Loan after Custodian has delivered a 
Trust Receipt to Buyer certifying its receipt of the Purchased Loan File therefor.
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“Taxes” shall mean all present or future taxes, levies, imposts, duties, deductions, 

withholdings (including backup withholding), assessments, fees or other charges imposed by any 
Governmental Authority, including any interest, additions to tax or penalties applicable thereto.

 
“Term SOFR” shall mean, with respect to each Pricing Rate Period, the Term SOFR 

Reference Rate for a one-month period as determined by Buyer on the Pricing Rate 
Determination Date for such Pricing Rate Period, as such rate is published by the Term SOFR 
Administrator (as calculated by Buyer and rounded upwards, if necessary, to the nearest 1/1,000 
of 1%); provided, that if as of 5:00 p.m. (New York City time) on any Pricing Rate 
Determination Date the Term SOFR Reference Rate for a one-month period has not been 
published by the Term SOFR Administrator and a Benchmark Replacement Date with respect to 
the Term SOFR Reference Rate has not occurred, then Term SOFR for the related Pricing Rate 
Period will be the Term SOFR Reference Rate for a one-month period as published by the Term 
SOFR Administrator on the first preceding U.S. Government Securities Business Day for which 
such Term SOFR Reference Rate for a one-month period was published by the Term SOFR 
Administrator so long as such first preceding U.S. Government Securities Business Day is not 
more than three (3) U.S. Government Securities Business Days prior to such Pricing Rate 
Determination Date. Notwithstanding the foregoing or anything herein to the contrary, in no 
event shall Term SOFR be less than the Index Floor.

 

“Term SOFR Adjustment” shall mean 0.11448% per annum.
 

“Term SOFR Administrator” shall mean CME Group Benchmark Administration Limited 
(CBA) (or a successor administrator of the Term SOFR Reference Rate selected by the Buyer in 
its sole but good faith discretion).

 
“Term SOFR Pricing Rate” shall mean, with respect to each Pricing Rate Period, the per 

annum rate of interest equal to the sum of (i) Term SOFR and (ii) the Applicable Spread.
 

“Term SOFR Reference Rate” shall mean the forward-looking term rate for a one-month 
period based on SOFR, currently identified on the Term SOFR Administrator’s website at 
https://www.cmegroup.com/market-data/cme-group-benchmark-administration/term-sofr.html.

 
“Term SOFR Transaction” shall mean any Transaction at such time as the Pricing Rate 

applicable thereto accrues at a rate of interest based upon Term SOFR.
 

“Transaction” shall have the meaning specified in Section 1 hereof.
 

“Transaction Conditions Precedent” shall mean, with respect to each proposed Transaction,
 

(i) no Default or Event of Default under this Agreement shall have occurred and 
be continuing and no uncured Margin Deficit shall exist, in each case, as of the Purchase 
Date for such proposed Transaction;

 
(ii)Seller shall have provided Buyer with evidence of the acquisition cost of each 

Mortgage Loan, Senior Interest, Junior Interest or Related Mezzanine Loan proposed
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to be sold in such Transaction (or, in the case of any Mortgage Loan, Senior Interest, 
Junior Interest or Related Mezzanine Loan purchased from an Affiliate, the original 
acquisition cost of such Mortgage Loan, Senior Interest, Junior Interest or Related 
Mezzanine Loan at the time it was acquired by an Affiliate of Seller from a non-Affiliate) 
(including therein reasonable supporting documentation required by Buyer, if any) or if 
the related Mortgage Loan was originated by Seller, the outstanding principal balance of 
such Mortgage Loan, Senior Interest, Junior Interest or Related Mezzanine Loan;

 
(iii) Seller shall have delivered to Buyer all information which Seller believes to be 

reasonably necessary for Buyer to make an informed business decision with respect to the 
purchase of each such Mortgage Loan, Senior Interest, Junior Interest or Related 
Mezzanine Loan and Seller shall have certified to Buyer in the Preliminary Due 
Diligence Package that Seller has no knowledge of any material information concerning 
any such Mortgage Loan, Senior Interest, Junior Interest or Related Mezzanine Loan 
which is not reflected in the related Diligence Materials or otherwise disclosed to Buyer 
in writing;

 
(iv) the representations and warranties made by Seller or Guarantor in any of the 

Transaction Documents (including the Purchased Loan Representations with respect to 
the Eligible Loans then being transferred, subject to any exceptions to such 
representations and warranties disclosed in writing by Seller to Buyer which are approved 
by Buyer in its sole and absolute discretion and set forth on Schedule 3 to the 
Confirmation for such Eligible Loan) shall be true and correct in all material respects as 
of the Purchase Date for such Transaction (except to the extent such representations and 
warranties are made as of a particular date, in which case such representations and 
warranties shall be true and correct in all material respects as of such particular date);

 
(v)Seller has paid all fees and expenses of Buyer (subject to Section 27 hereof) 

then due and payable hereunder (which, upon the agreement of Buyer and Seller, may be 
held back from funds remitted to Seller by Buyer), including without limitation the 
related Funding Fee specified in the Letter Agreement;

 
(vi) Seller has satisfactorily completed its “Know Your Customer” and OFAC 

diligence (as to the related Mortgagor, guarantor and all other related parties that own a 
10% or greater direct or indirect interest in the Mortgagor) and the results of such 
diligence shall be acceptable to Buyer in its sole discretion;

 
(vii) the Servicer of the proposed Mortgage Loan, Senior Interest, Junior Interest or 

Related Mezzanine Loan shall have entered into a Servicer Notice and Agreement 
substantially in the form attached hereto as Exhibit IX;

 
(viii)Buyer shall have (A) determined, in accordance with the applicable provisions 

of Section 3(a) hereof, that each Mortgage Loan, Senior Interest, Junior Interest or 
Related Mezzanine Loan proposed to be sold to Buyer by Seller in the related Transaction 
is an Eligible Loan and (B) obtained internal credit approval for the inclusion of each 
such Eligible Loan as a Purchased Loan in a Transaction;
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(ix) Buyer shall have received a Custodial Delivery and a Trust Receipt with 

respect to the assets proposed to be sold to Buyer by Seller in the related Transaction 
pursuant to Section 7(b) hereof;

 
(x)Master Seller shall have established the Series Seller which will be entering the 

proposed Transaction and such Series Seller shall have executed and/or delivered to 
Buyer (1) a Joinder Agreement with respect to such Series Seller, (2) any organizational 
documents and amendments and (3) any other documents and agreements required in 
connection with such new Series Seller or the proposed Transaction under Section 3(n) 
hereof;

 
(xi) Seller shall have delivered an Appraisal of the related Mortgaged Property, 

which Appraisal is dated no later than (i) six (6) months prior the origination date of the 
related Mortgage Loan, and (ii) twelve (12) months prior to the Purchase Date of the 
related Purchased Loan

 
(xii) Buyer shall have received all such other and further documents and, in the case 

of the initial Transaction only, legal opinions (including, without limitation, opinions 
regarding the valid grant and the perfection of Buyer’s security interests granted under 
this Agreement and the Pledge Agreement, an opinion with respect to the applicability of 
the Investment Company Act to Seller, Member and Guarantor, and the applicability and 
validity of the bankruptcy safe harbor with a respect to all Transactions hereunder, in 
each case as Buyer and its counsel shall request);

 
(xiii) In addition to such certificates or other evidence of insurance coverage, for 

each such Eligible Loan, Buyer shall have received, reviewed and approved an insurance 
risk analysis report (an “Insurance Review Report”) in form reasonably satisfactory to 
Buyer, by an insurance consultant that is reasonably approved by Buyer, which report 
shall, inter alia, unless otherwise approved by Buyer in its sole and absolute discretion (i) 
confirm that the above-referenced insurance requirements have been satisfied, (ii) 
expressly provide that such report shall run to, and may be relied upon by, Seller’s 
successors and/or assigns, including, without limitation, any entity providing warehouse 
or repo financing secured by the applicable mortgage loan, and (iii) expressly include the 
following language regarding such insurance coverage:

 
“As a result of our review and analysis, and based on insurance certificates 
delivered by or on behalf of the Borrower, our analysis has determined 
that adequate coverages and associated limits, as evidenced by such 
certificates and summarized below are in place and meet the insurance 
levels required by the lenders, including any permitted exceptions to those 
requirements, where applicable. In addition, the insurance provisions 
required in the loan agreements (including any permitted exceptions) is 
generally in line with market standards for prudent lenders on comparable 
transactions.”

 
To the extent that the applicable Insurance Review Report does not include the language required 

in the foregoing clauses (ii) and (iii), with respect to such Eligible Loan, Buyer shall obtain (at
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Seller’s sole cost and expense) an Insurance Review Reliance Letter from Harbor Consulting 
Group; and

 

(xiv) any other conditions as may be reasonably required by Buyer.
 

The Transaction Conditions Precedent shall be deemed to be complied with or waived by 
Buyer on the related Purchase Date; except to the extent that (x) Buyer subsequently determines 
that any untrue or incorrect material information, certificate or similar item was provided on or 
prior to the related Purchase Date to, and relied upon by, Buyer, and (y) if reasonably susceptible 
of being cured, Seller has failed to either cure the effect of such untrue or incorrect material 
information, certificate or similar item or terminate the related Transaction and repurchase the 
related Purchased Loan on an Early Repurchase Date, in either case, within five (5) Business 
Days of receipt of notice of, or Seller otherwise having knowledge that, such information was 
untrue or incorrect.

 
“Transaction Default” shall mean any event which, with the giving of notice, the passage 

of time, or both, would constitute a Transaction Event of Default.
 

“Transaction Documents” shall mean, collectively, this Agreement, the Letter Agreement, 
the Guaranty, Member Guaranty, the Custodial Agreement, the Controlled Account Agreement, 
the Pledge Agreement, all Confirmations and Joinder Agreements executed pursuant to this 
Agreement in connection with specific Purchased Loans, each Servicing Agreement, each 
Servicer Notice and Agreement, each Senior Interest Side Letter, and any and all other 
documents and agreements executed and delivered by Seller, Member and/or Guarantor in 
connection with this Agreement or any Transactions hereunder, as each may be amended, 
modified and/or restated from time to time.

 
“Transaction Event of Default” shall have the meaning set forth in Section 13(a)(II) 
hereof. “Transfer” shall have the meaning specified in Section 10(b) hereof.
“Treasury Regulations” shall mean the U.S. federal income tax regulations, including 

temporary regulations, promulgated under the Code, as such regulations are amended from time 
to time.

 
“Trust Receipt” shall mean a trust receipt issued by Custodian to Buyer confirming 

Custodian’s possession of certain Purchased Loan Files which are the property of and held by 
Custodian for the benefit of Buyer (or any other holder of such trust receipt) or a bailment 
arrangement with counsel or other third party reasonably acceptable to Buyer.

 
“UCC” shall have the meaning specified in Section 6 hereof.

 
“Unadjusted Benchmark Replacement” shall mean the applicable Benchmark 

Replacement, as determined under clause (1)(a)(i) or (1)(b)(i) of the definition thereof, excluding 
the related Benchmark Replacement Adjustment.
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“Underlying Purchased Loan Reserves” shall mean, with respect to any Purchased Loan, 

the escrows, reserve funds or other similar amounts properly retained in accounts maintained by 
Servicer (or a third-party control bank) of such Purchased Loan unless and until such funds are, 
pursuant to and in accordance with the terms of the related Purchased Loan Documents, either (i) 
released or otherwise available to Seller for its own account (but not if such funds are used for 
the purpose for which they were maintained), (ii) released to the related Mortgagor, or (iii) 
applied for the purposes required under the Purchased Loan Documents (which, for the 
avoidance of doubt, shall not require Buyer consent if the applicable provisions of the related 
Purchased Loan Documents relating to such application or release do not provide for lender 
discretion or consent over the terms or circumstances of such application or release).

 
“Underwriting Issues” shall mean, with respect to any Collateral as to which Seller 

intends to request a Transaction, all material information known by Seller that, based on the 
making of reasonable inquiries and the exercise of reasonable care and diligence under the 
circumstances, would be considered a “negative” factor (either separately or in the aggregate 
with other information), or a defect in loan documentation or closing deliveries (such as any 
absence of any material Purchased Loan Document(s)), to a reasonable institutional commercial 
mortgage buyer in determining whether to originate or acquire the Collateral in question.

 
“U.S. Government Securities Business Day” shall mean any day except for (a) a Saturday,

(b) a Sunday, or (c) a day on which the Securities Industry and Financial Markets Association, or 
any successor thereto, recommends that the fixed income departments of its members be closed 
for the entire day for purposes of trading in United States government securities.

 
“U.S. Person” shall mean any Person that is a “United States person” as defined in 

Section 7701(a)(30) of the Code.
 

“U.S. Tax Compliance Certificate” shall have the meaning specified in Section 29(e)
hereof.

 
(b) Under this Agreement, all accounting terms not specifically defined herein shall be

construed in accordance with GAAP and all accounting determinations made and all financial 
statements prepared hereunder shall be made and prepared in accordance with GAAP. All terms 
used in Article 9 of the UCC in the State of New York, and not specifically defined herein, are 
used herein as defined in such Article 9. The words “herein,” “hereof,” and “hereunder” and 
other words of similar import refer to this Agreement as a whole, including the exhibits and 
schedules hereto, as the same may from time to time be amended or supplemented and not to any 
particular paragraph, section, subsection, or clause contained in this Agreement. Each of the 
definitions set forth in Section 2 hereof shall be equally applicable to both the singular and plural 
forms of the defined terms. Unless specifically stated otherwise, all references herein to any 
agreements, documents or instruments shall be references to the same as amended, restated, 
supplemented or otherwise modified from time to time.
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3. INITIATION; CONFIRMATION; TERMINATION; FEES; EXTENSION

 
(a) Subject to the terms and conditions set forth in this Agreement (including, without 

limitation, the satisfaction of the Transaction Conditions Precedent set forth herein), Buyer may 
enter into Transactions from time to time, in its sole and absolute discretion, pursuant to written 
request at the initiation of Master Seller as provided in this Agreement. Seller shall give Buyer 
written notice of each proposed Transaction and Buyer shall inform Master Seller of its 
determination with respect to any assets proposed to be sold to Buyer by Seller in accordance 
with Exhibit VIII attached hereto, which may be amended from time to time by Buyer in its sole 
and absolute discretion. Buyer shall have the right to (x) review all Eligible Loans proposed to be 
sold to Buyer in any Transaction and to conduct its own due diligence investigation of such 
Eligible Loans as Buyer determines in its sole and absolute discretion and (y) with respect to 
Construction Loans, review the related Business Plan and include in the Confirmation applicable 
to the Transaction for such Purchased Loan any additional terms and conditions and additional 
representations and warranties that shall be applicable thereto. Buyer shall be entitled to make a 
determination, in its sole and absolute discretion, whether it shall or shall not purchase any or all 
of the Eligible Loans proposed to be sold to Buyer by Seller. In addition, Buyer shall not be 
required to enter into any Transaction if an Event of Default has occurred and is continuing with 
respect to any Transaction Documents.

 
(b) Upon agreeing to enter into a Transaction hereunder, provided each of the 

Transaction Conditions Precedent shall have been either satisfied, as determined by Buyer in its 
sole and absolute discretion, or affirmatively waived by Buyer (but subject to the last paragraph 
of the definition of Transaction Conditions Precedent), and which satisfaction or affirmative 
waiver, as applicable, shall be evidenced by Buyer’s funding of the related Purchase Price, Buyer 
shall promptly deliver to Master Seller a written confirmation (which shall also be in electronic 
form) in the form of Exhibit I attached hereto of each Transaction (a “Confirmation”). Such 
Confirmation shall describe each Purchased Loan to be included in such Transaction, shall 
identify Buyer and the applicable Series Seller for such Transaction, and shall set forth:

 
(i) the Purchase Date;

 
(ii) the Principal Balance;

 
(iii) the Purchase Date Market Value;

 
(iv) the Purchase Date Market Value Percentage;

 
(v) the Actual Original Purchase Percentage;

 
(vi) the Maximum Original Purchase Percentage;

 
(vii) the Purchase Price;

 
(viii) the Repurchase Date;
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(ix) the initial Pricing Rate (including the Applicable Spread) applicable to the 

Transaction;
 

(x) if such Purchased Loan is a Construction Loan, the related Business Plan 
and such other conditions, documents and representations and warranties 
applicable to such Construction Loan, in each case, as Buyer may require 
in its sole discretion;

 
(xi) each Additional Confirmation Condition (if applicable);

 
(xii) the total future funding obligations of Seller under the terms of the related 

Purchased Loan Documents; and
 

(xiii) any additional terms or conditions not inconsistent with this Agreement.
 

With respect to any Transaction, the Pricing Rate shall be determined initially on the Pricing Rate 
Determination Date applicable to the first Pricing Rate Period for such Transaction, and shall be 
reset on each Pricing Rate Determination Date for the next succeeding Pricing Rate Periods for 
such Transaction. Buyer or its agent shall, in accordance with the terms of this Agreement, 
determine the Pricing Rate on each Pricing Rate Determination Date for the related Pricing Rate 
Period and notify Seller of such rate for such period on such Pricing Rate Determination Date.

 
(c) Each Confirmation that has been agreed to and executed by Buyer and Seller, 

together with this Agreement, shall be conclusive evidence of the terms of the Transactions 
covered thereby. In the event of any conflict between the terms of such Confirmation and the 
terms of this Agreement, the Confirmation shall prevail.

 
(d) Except upon the occurrence and during the continuance of an Event of Default, 

Master Seller, on behalf of the applicable Series Seller, shall be entitled to terminate any 
Transaction on demand, in whole or in part, and repurchase any or all of the Purchased Loans 
subject to such Transaction (each an “Early Repurchase”) on any Business Day prior to the 
Repurchase Date therefor (an “Early Repurchase Date”); provided, however, that:

 
(i) Seller notifies Buyer in writing of its intent to terminate such Transaction 

and repurchase such Purchased Loan(s) no later than five (5) Business 
Days prior to such Early Repurchase Date; provided that no such notice 
shall be required if such Early Repurchase would cure in full a Margin 
Deficit for which a Margin Notice has been sent or an existing Default or 
Event of Default;

 
(ii) on such Early Repurchase Date, the applicable Series Seller (or Master 

Seller on behalf of such Series Seller) pays to Buyer an amount equal to 
the sum of the Repurchase Price for such Transaction, and any other 
amounts payable under this Agreement or the Transaction Documents 
(including, without limitation, any amounts payable under Section 3(h) 
hereof and any Exit Fees payable pursuant to Section 2(b) of the Letter 
Agreement) with
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respect to such Transaction against transfer to the applicable Series Seller 
or its agent of such Purchased Loan(s); and

 
(iii) no Margin Deficit for which a Margin Notice has been sent, Default or 

Event of Default exists which is not cured by or simultaneously with such 
repurchase or would exist as a result of such repurchase.

 
(e) On the applicable Repurchase Date for any Transaction, termination of such 

Transaction will be effected by transfer to the applicable Series Seller or its designee in writing 
of the applicable Purchased Loan(s) and any Income in respect thereof received by Buyer (and 
not previously credited or transferred to, or applied to the obligations of, Master Seller, such 
Series Seller or any other Series Seller pursuant to Section 5 hereof), against the simultaneous 
transfer of the Repurchase Price for such Transaction to an account of Buyer.

 
(f) Subject to the terms and conditions of this Section 3(f):

 

(i) each Transaction entered into on or after January 1, 2022 shall be a Term 
SOFR Transaction and shall bear interest at the Term SOFR Pricing Rate 
applicable to such Transaction.

 
(ii)In connection with the use or administration of Term SOFR, Buyer shall have 
the right to make Conforming Changes from time to time and, notwithstanding 
anything to the contrary herein or in any other Transaction Document, any 
amendments implementing such Conforming Changes as provided in the 
definition thereof will become effective without any further action or consent of 
Seller. Buyer will promptly notify Seller of the effectiveness of any such 
Conforming Changes in connection with the use or administration of Term SOFR.

 
(iii)In the event that Buyer shall have determined in its sole but good faith 
discretion (which determination shall be conclusive and binding upon Seller 
absent manifest error) that one or more Benchmark Transition Events shall have 
occurred, Buyer shall determine the corresponding Benchmark Replacement Date 
in accordance with the definition thereof, and Buyer shall, at any time after the 
Benchmark Replacement Date, have the sole and exclusive right at its election, to 
be exercised in its sole but good faith discretion, to convert any Transaction from 
a Term SOFR Transaction to an Alternate Rate Transaction based on the 
applicable Benchmark Replacement selected by Buyer as provided in the 
definition thereof, or if any Transaction had previously been converted to an 
Alternate Rate Transaction based upon a Benchmark Replacement, to an Alternate 
Rate Transaction based on the applicable alternative Benchmark Replacement 
selected by Buyer as provided in the definition thereof, provided in each case that 
such conversion shall be subject to satisfaction of the following conditions: (A) at 
the time of conversion, such applicable Benchmark Replacement is a floating rate 
index that is then commonly used by Buyer in its commercial real estate 
repurchase facilities and/or floating rate commercial real estate loans as an 
alternative to the
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then-current Benchmark, as determined by Buyer in its sole but good faith 
discretion, and (B) such applicable Benchmark Replacement is administratively 
and commercially reasonable for Buyer to implement, as determined by Buyer in 
its sole but good faith discretion. In the event the foregoing conditions shall be 
satisfied and the applicable Transaction is converted to an Alternate Rate 
Transaction as provided above, the Transaction shall bear interest at the applicable 
Alternate Pricing Rate effective as of the first day of the next succeeding Pricing 
Rate Period which is at least five (5) Business Days after notice has been provided 
to Seller hereunder. Buyer will promptly notify Seller of the conversion of any 
Transaction to an Alternate Rate Transaction. Notwithstanding any provision of 
this Agreement to the contrary, in no event shall Seller have the right to convert 
(x) a Term SOFR Transaction to an Alternate Rate Transaction or (y) an Alternate 
Rate Transaction accruing interest at a rate based upon the then-current 
Benchmark Replacement to an alternative Alternate Rate Transaction accruing 
interest at a rate based upon any alternative Benchmark Replacement.

 
(iv)In the event that Buyer has determined in its sole but good faith discretion 
(which determination shall be conclusive and binding upon Seller absent manifest 
error) that Term SOFR cannot be ascertained as provided in the definition of Term 
SOFR as set forth herein, and any Term SOFR Transaction has not previously 
been converted to an Alternate Rate Transaction in accordance with Section 3(f)
(iii) above, Buyer may, in its sole and absolute discretion elect to give notice 
thereof to Seller (which may be by telephone or email, followed promptly by 
written notice). If such notice is given, such Term SOFR Transaction shall be 
converted, as of the first day of the next succeeding Pricing Rate Period which is 
at least five (5) Business Days after notice has been provided to Seller hereunder, 
or upon such earlier date as may be required by law, at Buyer’s option (in Buyer’s 
sole and absolute discretion), to a Prime Rate Transaction bearing interest at the 
Prime Pricing Rate. Notwithstanding any provision of this Agreement to the 
contrary, in no event shall Seller have the right to convert a Term SOFR 
Transaction to a Prime Rate Transaction or an Alternate Rate Transaction.

 
(v) If, pursuant to Section 3(f)(iv) hereof, any Transaction has been converted
to a Prime Rate Transaction and Buyer shall determine in its sole but good faith 
discretion (which determination shall be conclusive and binding upon Seller 
absent manifest error) that the event(s) or circumstance(s) which resulted in such 
conversion shall no longer be applicable and Term SOFR can be determined as 
provided in the definition of Term SOFR as set forth herein, Buyer shall give 
notice thereof to Seller (which may be by telephone or email, followed promptly 
by written notice) prior to the next succeeding Pricing Rate Determination Date, 
but in making such determination, Buyer shall not treat Seller differently than 
other similarly situated customers of Buyer under commercial real estate loan 
repurchase facilities of Buyer similar to this Agreement (provided that in no event 
shall Buyer be required to disclose confidential information concerning any other 
customer of Buyer). Upon the giving of such notice, the applicable Transaction 
shall be
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converted, as of the first day of the next succeeding Pricing Rate Period, to a Term 
SOFR Transaction. Notwithstanding any provision of this Agreement to the 
contrary, in no event shall Seller have the right to convert a Prime Rate 
Transaction to a Term SOFR Transaction or a Term SOFR Transaction to a Prime 
Rate Transaction.

 
(vi) If, pursuant to Section 3(f)(iii) hereof, any Transaction has been converted
to an Alternate Rate Transaction but thereafter Buyer shall determine in its sole 
but good faith discretion (which determination shall be conclusive and binding 
upon Seller absent manifest error) that the applicable Alternate Index cannot be 
ascertained, or that the adoption of any Requirement of Law or any change therein 
or in the interpretation or application thereof, shall make it unlawful for any 
Buyer to maintain an Alternate Rate Transaction as contemplated hereunder, or 
the applicable Alternate Index Rate would be in excess of the maximum interest 
rate that Seller may by law pay, Buyer shall give notice thereof to Seller (which 
may be by telephone or e-mail, followed promptly by written notice) prior to the 
next succeeding Pricing Rate Determination Date. If such notice is given, the 
Alternate Rate Transaction shall be converted, as of the first day of the next 
Pricing Rate Period, to a Prime Rate Transaction; provided, however, that 
notwithstanding the foregoing, Buyer shall not deliver such notice to Seller 
converting any Transaction to a Prime Rate Transaction unless Buyer is also 
converting the pricing rate (or interest rate, as applicable) under commercial real 
estate loan repurchase facilities of Buyer similar to this Agreement with other 
similarly situated customers of Buyer to a rate based on the Prime Index (provided 
that in no event shall Buyer be required to disclose confidential information 
concerning any other customer of Buyer).

 
(vii)If, pursuant to the terms of this Section 3(f), any Transaction has been 
converted to a Prime Rate Transaction and thereafter Buyer has determined in its 
sole but good faith discretion that Term SOFR has been succeeded by an Alternate 
Index and such Alternate Index can be determined, then Buyer shall have the sole 
and exclusive right, to be exercised in its sole but good faith discretion, to convert 
the Transaction from a Prime Rate Transaction to an  Alternate Rate Transaction 
in accordance with, and subject to satisfaction of the conditions set forth in, the 
provisions of Section 3(f)(iii) above, and Buyer shall give notice thereof to Seller 
(which may be by telephone or e-mail, followed promptly by written notice) prior 
to the next succeeding Pricing Rate Determination Date, and if such notice is 
given, the Transaction shall be converted, as of the first day of the next succeeding 
Pricing Rate Period, to an Alternate Rate Transaction. In making such 
determination, Buyer shall not treat Seller differently than other similarly situated 
customers of Buyer under commercial real estate loan repurchase facilities of 
Buyer similar to this Agreement (provided that in no event shall Buyer be required 
to disclose confidential information concerning any other customer of Buyer). 
Notwithstanding any provision of this Agreement to the contrary, in no event shall 
Seller have the right to elect to convert an Alternate Rate Transaction to a Prime 
Rate Transaction or a Prime Rate Transaction to an Alternate Rate Transaction.

43
 

 
 



 
(viii)Seller hereby agrees to promptly pay to Buyer, upon demand, any additional 
amounts necessary to compensate Buyer for any actual out of pocket costs (not to 
include any lost profit or opportunity) incurred by Buyer in making any 
conversion in accordance with this Agreement, including without limitation, any 
interest or fees payable by Buyer to Buyers of funds obtained by it in order to 
make or maintain any Term SOFR Transaction (or Alternate Rate Transaction) 
hereunder. Buyer’s notice of such costs, as certified to Seller, shall be conclusive 
absent manifest error.

 
(ix)In connection with the use, administration, adoption or implementation of a 
Benchmark Replacement, Buyer shall have the right to make any Conforming 
Changes from time to time as Buyer determines, in Buyer’s sole but good faith 
discretion, are necessary in connection with such Rate Conversion and/or the 
implementation thereof, and notwithstanding anything to the contrary contained 
herein or in any other Transaction Documents, any amendments implementing 
such Conforming Changes will become effective without any further action or 
consent of Seller or any other party to this Agreement.

 
(x)Any determination, decision or election that may be made by Buyer pursuant 
to this Section 3(f), including, but not limited to, any determination with respect 
to a tenor, rate or adjustment or of the occurrence or non-occurrence of an event, 
circumstance or date, the necessity and amount of any spread adjustment, any 
Conforming Changes and any decision to take or refrain from taking any action or 
any selection made in accordance with the terms of this Section 3(f), will be 
conclusive and binding absent manifest error and may be made in its sole 
discretion (unless another standard is expressly set forth herein) and without

consent from Seller.
 

(xi)If any such conversion of a Transaction occurs on a day which is not the last 
day of the then current Pricing Rate Period with respect to such Transaction, 
Seller shall pay to Buyer such amounts, if any, as may be required pursuant to 
Section 3(i) hereof.

 
(xii)Notwithstanding anything to the contrary herein or in any other Transaction 
Document, with respect to any LIBOR Transaction, if the LIBOR Transition Date 
has occurred prior to the Pricing Rate Determination Date in respect of any setting 
of LIBOR for any Pricing Rate Period of such LIBOR Transaction, then each 
LIBOR Transaction hereunder shall be permanently converted to being a Term 
SOFR Transaction as of the first day of such Pricing Rate Period without any 
amendment to, or further action or consent of any other party to, this Agreement 
or any other Transaction Document (such date on which the LIBOR Transactions 
are converted to Term SOFR Transactions, the “Rate Conversion Effective Date”); 
provided, that except as otherwise expressly specified in any Confirmation (or 
amended and restated Confirmation) entered into by Buyer and Seller following 
the Closing Date, from and after the Rate Conversion Effective Date, the 
Applicable
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Spread (as in effect immediately prior to the effectiveness of such Rate 
Conversion) for each such LIBOR Transaction converted to a Term SOFR 
Transaction shall be increased by an amount equal to the Term SOFR Adjustment 
without any amendment to, or further action or consent of any other party to, this 
Agreement or any other Repurchase Document.

 
(g) Notwithstanding any other provision herein, if the adoption of or any change in any 

Requirement of Law or in the interpretation or application thereof shall make it unlawful for 
Buyer to effect or continue Transactions as contemplated by the Transaction Documents, Buyer 
shall give notice (which notice may be given by email, followed promptly by written notice, 
provided that Buyer’s failure to give any such written notice shall in no way diminish any of 
Buyer’s rights under this Section 3(g)) thereof to Seller as soon as practicable thereafter, and (a) 
the commitment of Buyer hereunder to enter into new Transactions and to continue Transactions 
as such shall forthwith be canceled, and (b) if such adoption or change makes it unlawful to 
maintain a Pricing Rate as used in (i) a Term SOFR Transaction and/or (ii) an Alternate Rate 
Transaction, then such Transactions then outstanding shall be converted automatically to Prime 
Rate Transactions on the last day of the then current Pricing Rate Period or within such earlier 
period as may be required by law; provided, however, that in making any determination pursuant 
to this Section 3(g), Buyer shall treat Seller in the same manner as Buyer treats its other similarly 
situated customers in similar lending or repurchase facilities; provided further that, without 
limiting Buyer’s aforementioned covenant in the first proviso to this clause (g) with respect to 
treatment of Seller, in no event shall Buyer be required to disclose information concerning any of 
Buyer’s other customers, including but not limited to disclosing the terms of any transaction 
documentation with such customers. If any such conversion of a Transaction occurs on a day 
which is not the last day of the then current Pricing Rate Period with respect to such Transaction, 
Seller shall pay to Buyer such amounts, if any, as may be required pursuant to Section 3(h) 
hereof.

 
(h) Upon written demand by Buyer, Seller shall indemnify Buyer and hold Buyer 

harmless from any out of pocket loss or expense (not to include any lost profit or opportunity) 
(including, without limitation, reasonable attorneys’ fees and disbursements) which Buyer may 
sustain or incur as a consequence of (i) default by Seller in terminating any Transaction after 
Seller has given a notice in accordance with Section 3(d) hereof of a termination of a 
Transaction, (ii) any payment of the Repurchase Price for any Purchased Loan on any day other 
than a Remittance Date or the applicable Repurchase Date for such Purchased Loan (including, 
without limitation, any out-of-pocket loss or expense arising from the reemployment of funds 
obtained by Buyer to maintain Transactions hereunder or from customary and reasonable fees 
payable to terminate the deposits from which such funds were obtained) or (iii) conversion of the 
Transaction to either a Prime Rate Transaction or an Alternate Rate Transaction pursuant to 
Section 3(f) hereof on a day which is not the last day of the then current Pricing Rate Period. A 
certificate as to such actual costs, losses, damages and expenses, setting forth the calculations 
therefor shall be submitted promptly by Buyer to Seller and shall be conclusive evidence of the 
information set forth therein.

 
(i) If the adoption of or any change in any Requirement of Law or in the interpretation 

or application thereof by any Governmental Authority or compliance by Buyer with any request
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or directive (whether or not having the force of law) from any central bank or other 
Governmental Authority having jurisdiction over Buyer made subsequent to the date hereof:

 
(i) shall subject Buyer to any Tax of any kind whatsoever with respect to the 

Transaction Documents, any Purchased Loan or any Transaction, or 
change the basis of taxation of payments to Buyer in respect thereof (in 
each case except for (A) Taxes described in clauses (b) through (d) in the 
definition of Excluded Taxes, (B) Connection Income Taxes, and (C) 
Indemnified Taxes);

 
(ii) shall impose, modify or hold applicable any reserve, special deposit, 

compulsory loan or similar requirement against assets held by, deposits or 
other liabilities in or for the account of, advances, loans or other extensions 
of credit by, or any other acquisition of funds by, any office of Buyer 
which is not otherwise included in the determination of the then-current 
Benchmark hereunder; or

 
(iii) shall impose on Buyer any other condition;

 
and the result of any of the foregoing is to increase the cost to Buyer, by an amount which Buyer 
deems, in its sole and absolute discretion, exercised in good faith, to be material, of entering into, 
continuing or maintaining Transactions or to reduce any amount receivable under the Transaction 
Documents in respect thereof; then, in any such case, Seller shall promptly pay Buyer, upon its 
demand, any additional amounts necessary to compensate Buyer for such increased cost or 
reduced amount receivable (in the case of Taxes, in an amount such that, after deduction of the 
applicable Tax, Buyer receives the amount to which it would have been entitled if no Tax were 
deductible); provided, however, in making any determination pursuant to this Section 3(i), Buyer 
shall treat Seller in the same manner as Buyer treats its other similarly situated customers in 
similar lending or repurchase facilities; provided further that, without limiting Buyer’s 
aforementioned covenant in the first proviso to this paragraph with respect to treatment of Seller, 
in no event shall Buyer be required to disclose information concerning any of Buyer’s other 
customers, including but not limited to disclosing the terms of any transaction documentation 
with such customers. If Buyer becomes entitled to claim any additional amounts pursuant to this 
Section 3(i), it shall use reasonable efforts to promptly notify Seller in writing of the event by 
reason of which it has become so entitled; provided further that failure to give any such 
notification should in no way diminish any of Buyer’s rights under this Section 3(i). Such 
notification as to the calculation of any additional amounts payable pursuant to this subsection 
shall be submitted by Buyer to Seller and shall be conclusive evidence of such additional 
amounts. This covenant shall survive the termination of this Agreement and the repurchase by 
Seller of any or all of the Purchased Loans.

 
(j) If Buyer shall have determined that the adoption of or any change in any 

Requirement of Law regarding capital adequacy or in the interpretation or application thereof or 
compliance by Buyer or any Person controlling Buyer with any request or directive regarding 
capital adequacy (whether or not having the force of law) from any Governmental Authority 
made subsequent to the date hereof does or shall have the effect of increasing the amount of 
capital to be held by Buyer in respect of any Transaction hereunder or reducing the rate of return 
on Buyer’s
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or such controlling Person’s capital as a consequence of its obligations hereunder to a level 
below that which Buyer or such controlling Person could have achieved but for such adoption, 
change or compliance (taking into consideration Buyer’s or such controlling Person’s policies 
with respect to capital adequacy) by an amount deemed by Buyer to be material, then from time 
to time, after submission by Buyer to Seller of a written request therefor, Seller shall pay to 
Buyer such additional amount or amounts as will compensate Buyer for such reduction; 
provided, however, in making any determination pursuant to this Section 3(j), Buyer shall treat 
Seller in the same manner as Buyer treats its other similarly situated customers in similar lending 
or repurchase facilities; provided further that, without limiting Buyer’s aforementioned covenant 
in the first proviso to this clause (j) with respect to treatment of Seller, in no event shall Buyer be 
required to disclose information concerning any of Buyer’s other customers, including but not 
limited to disclosing the terms of any transaction documentation with such customers. Such 
notification as to the calculation of any additional amounts payable pursuant to this subsection 
shall be submitted by Buyer to Seller and shall be conclusive evidence of such additional 
amounts. This covenant shall survive the termination of this Agreement and the repurchase by 
Seller of any or all of the Purchased Loans.

 
(k) Master Seller, on behalf of any Series Seller, shall have the right at any time, upon 

one (1) Business Day prior notice to Buyer, to transfer cash to Buyer for the purpose of reducing 
the Repurchase Price of, but not terminating, the Transaction to which such Series Seller is a 
party.

 
(l) Upon the occurrence of a Mandatory Early Repurchase Event with respect to any 

Purchased Loan, Buyer may, upon written notice to the applicable Series Seller, accelerate the 
Repurchase Date of such Purchased Loan to the date (the “Mandatory Early Repurchase Date”) 
which is three (3) Business Days following such notice, and require that the applicable Series 
Seller repurchase such Purchased Loan from Buyer on such Mandatory Early Repurchase Date 
(a “Mandatory Early Repurchase”), which repurchase by the applicable Series Seller shall be 
conducted pursuant to and in accordance with Section 3(d) hereof.

 
(m) [Reserved].

 
(n) On or before the Purchase Date for any Transaction, Member shall establish, 

pursuant to the provisions of the Master Seller LLC Agreement and in accordance with Delaware 
law, a new Series Seller to enter into such Transaction pursuant to the related Confirmation, and 
deliver copies of the completed Schedule III to the Master Seller LLC Agreement with respect to 
such Series Seller and same shall be reasonably acceptable to Buyer. On or prior to the Purchase 
Date for any Transaction, Master Seller and such new Series Seller shall execute and deliver to 
Buyer a joinder agreement substantially in form attached hereto as Exhibit X (a “Joinder 
Agreement”) pursuant to which such Series Seller shall be added as a party hereto and to the 
other Transaction Documents and any other documents and agreements as Buyer may reasonably 
require with respect to such Series Seller or in connection with such Transaction. If required by 
Buyer in its sole discretion, Master Seller hereby authorizes Buyer, on behalf of itself and such 
Series Seller, to file UCC financing statements in all applicable filing offices with respect to such 
new Series Seller, which UCC financing statements shall be in form and substance satisfactory to 
Buyer and may describe the collateral as “All assets of such new Series Seller, whether now 
owned or existing
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or hereafter acquired or arising and wheresoever located, and all proceeds and products thereof” 
or words to that effect.

 
(o) [Reserved].

 
(p) With respect to any Transaction involving a Purchased Loan with future advances, 

in the event a future advance is made or is to be made by Seller pursuant to the Purchased Loan 
Documents, Senior Interest Documents, Junior Interest Documents or Mezzanine Loan 
Documents for such Purchased Loan, Seller may submit to Buyer a request (a “Future Funding 
Transaction Request”) that Buyer transfer cash to Seller in an aggregate amount, together with all 
previous future advances not to exceed the product of (x) the Maximum Original Purchase 
Percentage multiplied by (y) the aggregate amount of such future advances (such aggregate 
amount so funded by Buyer hereunder, the “Future Funding Amount” and any Transaction where 
any such Future Funding Amount is paid, a “Future Funding Transaction”). Other than with 
respect to Future Funding Amounts relating to Purchased Loans approved by Buyer in its sole 
and absolute discretion as Future Funding Purchased Loans as of the related Purchase Dates as 
set forth in the Confirmation therefor or otherwise approved in writing for the applicable 
Purchased Loan and the applicable Future Funding Transaction (“Approved Future Funding 
Amounts”), Buyer shall have no obligation to fund Future Funding Amounts. With respect to 
Approved Future Funding Amounts, Buyer shall transfer cash in the applicable portion of the 
Future Funding Amount, which funds shall increase the outstanding Purchase Price for the 
related Future Funding Purchased Loan, on the date requested by Seller in the related Future 
Funding Transaction Request (each a “Future Funding Date”) and in accordance with the wire 
instructions provided by Seller therein subject to satisfaction (or, in Buyer’s sole discretion, 
waiver in writing) of the following conditions precedent:

 

(i) the related Future Funding Transaction Request shall have been delivered no 
later than five (5) Business Days prior to the related Future Funding Date;

 
(ii) Seller shall have demonstrated to Buyer’s reasonable satisfaction that all 

related conditions precedent to the related future funding advance under the related 
Purchased Loan Documents have been satisfied;

 
(iii) no Margin Deficit for which a Margin Notice has been sent, Default or Event 

of Default has occurred and is continuing under this Agreement (unless same shall be 
cured in connection with the funding of such Future Funding Amount); and

 
(iv) previously or simultaneously with Buyer’s funding of the requested portion of 

the Future Funding Amount, Seller shall have funded or caused to be funded to 
Mortgagor (or to an escrow agent or as required under the Purchased Loan Documents or 
as otherwise directed by Mortgagor in accordance with the terms of the Purchased Loan 
Documents) all of, or Seller’s pro rata portion of (taking into account the amount of 
Buyer’s related portion of the Future Funding Amount), such Future Funding Purchased 
Loan, as applicable.
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(q) Notwithstanding anything to the contrary contained herein, Buyer shall not be 

required to purchase any Eligible Loan proposed by Seller for sale under this Agreement if, after 
giving effect to such Transaction, the aggregate Repurchase Price (other than Price Differential) 
for all Transactions then outstanding would exceed the Facility Amount.

 
(r) All amounts payable by Seller under the Transaction Documents shall be paid 

without notice, demand, counterclaim, set-off, deduction or defense (as to any Person and for any 
reason whatsoever) and without abatement, suspension, deferment, diminution or reduction (as to 
any Person and for any reason whatsoever), and the Repurchase Obligations shall not be 
released, discharged or otherwise affected, except as expressly provided herein, by reason of: (i) 
any Act of Insolvency relating to Seller, any Mortgagor or any other loan participant under a 
Related Interest, or any action taken with respect to any Transaction Document or Purchased 
Loan Document by any trustee or receiver of Seller, any Mortgagor or any other loan participant 
under a Related Interest, or by any court in any such proceeding, (ii) any claim that Seller has or 
might have against Buyer under any Transaction Document or otherwise, (iii) any default or 
failure on the part of Buyer to perform or comply with any Transaction Document or other 
agreement with Seller, (iv) the invalidity or unenforceability of any Purchased Loan, Transaction 
Document or Purchased Loan Document, or (v) any other occurrence whatsoever, whether or not 
similar to any of the foregoing, and whether or not Seller has notice or knowledge of any of the 
foregoing. The Repurchase Obligations shall be full recourse to Seller and recourse to Guarantor 
as and to the extent set forth in the Guaranty. This Section 3(r) shall survive the termination of 
the Transaction Documents and the payment in full of the Repurchase Obligations.

 
4. MARGIN MAINTENANCE

 
(a) Buyer shall determine the Repurchase Price Cap of each Purchased Loan on each 

Business Day and shall determine the amount, if any, by which the Repurchase Price (excluding 
Price Differential) of the related Purchased Loan exceeds the Repurchase Price Cap for such 
Purchased Loan (a “Margin Deficit”). If at any time a Margin Deficit exists with respect to one or 
more Purchased Loans in an amount greater than the Margin Call Threshold, and a Credit Event 
has occurred and is continuing with respect to such Purchased Loan, then Buyer may, by notice 
(which notice shall include a copy sent by electronic mail in accordance with Section 16 hereof) 
(a “Margin Notice”) to Master Seller on behalf to the applicable Series Seller(s), require the 
applicable Series Seller(s), or the Master Seller on behalf of the applicable Series Seller(s), to 
transfer to Buyer cash in the amount of the Margin Deficit for such Purchased Loan by no later 
than 2 P.M. (New York City time) on the date that is three (3) Business Days following the date 
of receipt of such Margin Notice.

 
(b) At the request of Seller, which may be delivered to Buyer at any time after a Margin 

Notice has been delivered to Seller by Buyer as set forth in Section 4(a) above, but only if the 
related Margin Deficit had previously been paid in full and the related Credit Event is no longer 
continuing, Buyer shall re-determine, in its sole and absolute discretion exercised in good faith, 
the Repurchase Price Cap of the related Purchased Loan and, if the Repurchase Price Cap as so 
determined by Buyer in its sole and absolute discretion exercised in good faith (which 
determination may include Buyer obtaining credit approval with respect to such re-
determination) exceeds the then-current Repurchase Price for such Purchased Loan (excluding 
Price Differential)
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(any such excess, “Margin Excess”), Buyer shall transfer to Master Seller on behalf of the 
applicable Series Seller cash in an amount up to the Margin Excess by no later than the date that 
is three (3) Business Days following Buyer’s receipt of such notice from Master Seller; provided, 
however, that (1) any such transfer of cash shall not cause the Repurchase Price for the 
applicable Purchased Loan to exceed the Repurchase Price Cap for such Transaction, and (2) no 
Default or Event of Default under this Agreement shall have occurred and be continuing.

 
(c) The failure of, or delay by, Buyer or Seller on any one or more occasions, to 

exercise its rights under Section 4(a) or Section 4(b) hereof, respectively, shall not (i) change or 
alter the terms and conditions to which this Agreement is subject, (ii) limit the right of Buyer or 
Seller to do so at a later date, (iii) limit Buyer’s or Seller’s rights under this Agreement or 
otherwise existing by law, or (iv) in any way create additional rights for Buyer or Seller.

 
(d) If either Master Seller and/or any applicable Series Sellers transfers cash to Buyer 

on account of Margin Deficits relating to more than one Purchased Loan, but such cash is 
insufficient to fully satisfy all Margin Deficits then currently outstanding for which Margin 
Notices have been sent (after giving effect to any netting pursuant to Section 4(e) hereof), Buyer 
shall have the right to designate the Purchased Loan(s) and amounts of such Margin Deficit(s) to 
which such payments shall be applied, which application shall be made in Buyer’s sole 
discretion, exercised in good faith, and, to the extent reasonably practicable, shall be 
implemented so as to minimize the number of related Margin Deficit(s).

 
(e) Buyer and Master Seller acknowledge and agree that, so long as no Default or Event 

of Default shall have occurred and be continuing, then notwithstanding the provisions of 
Sections 4(a) and 4(b) hereof, Margin Excess and Margin Deficit shall be netted for all the 
Transactions under this Agreement, and the aggregate amount of the Margin Excess (if any) for 
all Transactions shall be credited against the aggregate Margin Deficit owed under Section 4(a) 
hereof and only the net amount need be paid; provided, that any net payment to Master Seller 
shall be subject to the conditions set forth in Section 4(b) hereof.

 
(f) Notwithstanding anything contained in Section 16 hereof to the contrary, notice of a 

Margin Deficit may be delivered by Buyer via email, without the need to also deliver such notice 
by one of the other means set forth in Section 16 hereof, and shall be deemed received upon the 
sending of such email.

 
5. INCOME PAYMENTS AND PRINCIPAL PAYMENTS

 
(a) On each Remittance Date, each Series Seller shall be obligated to pay to Buyer (to 

the extent not paid on such date through the distributions required pursuant to Sections 5(c), (d) 
and (e) hereof) the accrued but unpaid Price Differential for its applicable Transaction(s) due as 
of such Remittance Date (along with any other amounts then due and payable), by wire transfer 
in immediately available funds. A Cash Management Account shall be established by Master 
Seller, on behalf of itself and each Series Seller, at Depository. Buyer shall have sole dominion 
and control over the Cash Management Account at all times until this Agreement is terminated 
and Seller has satisfied all of the Repurchase Obligations. All Available Income in respect of the 
Purchased Loans shall be deposited by Master Seller and each Series Seller or the applicable
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Servicer (i) directly into the Cash Management Account without any further action of Buyer or 
(ii) directly into the Applicable Servicer Account for further remittance by the applicable 
Servicer to the Cash Management Account, subject in all cases to the terms and conditions of the 
related Servicer Notice and Agreement. All such amounts transferred into the Cash Management 
Account shall be remitted by Depository in accordance with the applicable provisions of 
Sections 5(b), 5(c), 5(d), 5(e), 13(b)(iii) and 13(c)(iii) hereof.

 
(b) Seller shall cause the Servicer of each Purchased Loan to enter into a Servicer 

Notice and Agreement in the form attached as Exhibit IX to this Agreement, which provides, 
inter alia, that the Servicer shall deposit all Available Income with respect to such Purchased 
Loan into the Applicable Servicer Account for further remittance by the applicable Servicer into 
the Cash Management Account, all in accordance with the terms of the Servicing Agreement and 
the related Servicer Notice and Agreement. If a Servicer forwards any Available Income with 
respect to a Purchased Loan to Master Seller, any Series Seller or any other Person, rather than 
directly to the Cash Management Account or directly into the Applicable Servicer Account for 
further remittance by the applicable Servicer to the Cash Management Account, subject in all 
cases to the terms and conditions of the related Servicer Notice and Agreement, Master Seller 
shall (i) redeliver an executed copy of the Servicer Notice and Agreement to the applicable 
Servicer, and make other commercially reasonable efforts to cause such Servicer to forward such 
amounts directly to the Cash Management Account, (ii) hold such amounts in trust for the benefit 
of Buyer and (ii) immediately deposit in the Cash Management Account any such amounts. If a 
Mortgagor, issuer of a Participation Interest or paying agent with respect to the Purchased Loan 
or borrower forwards any Income or other amounts with respect to a Purchased Loan to such 
Series Seller, any Affiliate of such Series Seller or any other Person rather than directly into the 
Applicable Servicer Account or Cash Management Account, as applicable pursuant to the 
requirements of Section 5(a) hereof, such Series Seller shall, or shall cause such Affiliate to, (i) to 
the extent required under Section 7(c), deliver a separate Re-direction Letter to the applicable 
Mortgagor, issuer of a Participation Interest, servicer, paying agent or similar Person with respect 
to the Purchased Loan, and make other commercially reasonable efforts to cause such Mortgagor, 
issuer of a Participation Interest, servicer, paying agent or similar Person with respect to the 
Purchased Loan or borrower to forward such amounts directly to the Cash Management Account 
and (ii) deposit in the Applicable Servicer Account or Cash Management Account, as applicable 
pursuant to the requirements of Section 5(a) hereof, any such amounts within one (1) Business 
Day of such Series Seller’s (or its Affiliate’s) receipt thereof.

 
(c) So long as no Event of Default shall have occurred and be continuing, all Available 

Income received by Depository in respect of the Purchased Loans (other than Principal Payments 
and net sale proceeds) during each Collection Period shall be applied by Depository on the 
related Remittance Date in the following order of priority:

 
(i) first, to remit to (a) Custodian an amount equal to any accrued and unpaid 

custodial fees and expenses due and payable under the Custodial 
Agreement, and (b) Depository an amount equal to any accrued and unpaid 
fees and expenses due and payable under the Controlled Account 
Agreement;
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(ii) second, to remit to Buyer an amount equal to the aggregate Price 

Differential which has accrued and is outstanding in respect of all of the 
Purchased Loans as of such Remittance Date;

 
(iii) third, to make a payment to Buyer on account of any outstanding and 

unpaid Margin Deficit required to be paid pursuant to Section 4(b) hereof;
 

(iv) fourth, to remit to Buyer on account of any other unpaid fees, costs, 
expenses, indemnity amounts and any and all other amounts due and 
payable from Seller under this Agreement or the other Transaction 
Documents, including but not limited to any amounts that remain unpaid 
after application of Principal Payments as provided in Section 5(d) hereof; 
and

 
(v) fifth, to remit to Master Seller, on behalf of all applicable Series Sellers, 

the remainder, if any; provided that, if any Default has occurred and is 
continuing on such date that has not become an Event of Default, all 
amounts otherwise payable to Master Seller hereunder shall be retained in 
the Cash Management Account until the earlier of (x) the day on which 
Buyer provides written notice to the Depository that such Default has been 
cured to the satisfaction of Buyer in its sole discretion and no other Default 
or Event of Default has occurred and is continuing, at which time the 
Depository shall apply all such amounts pursuant to this priority fifth; and
(y) the day that the related Default becomes an Event of Default, at which 
time the Depository shall apply all such amounts pursuant to Section 5(e).

 
(d) So long as no Event of Default shall have occurred and be continuing, (A) any 

unscheduled Principal Payments and any scheduled principal payments at maturity in respect of 
the Purchased Loans received by Depository during each Collection Period shall be applied by 
Depository within two (2) Business Days following the later to occur of (x) the day on which 
such funds are deposited in the Cash Management Account and (y) Seller’s delivery to Buyer of 
written notice of such Principal Payment, which notice shall include the date of such Principal 
Payment, and (B) any scheduled Principal Payment (other than at maturity) in respect of the 
Purchased Loans shall be applied by Depository on the related Remittance Date in the following 
order of priority:

 
(i) first, to remit to (a) Custodian an amount equal to any accrued and unpaid 

custodial fees and expenses due and payable under the Custodial 
Agreement, and (b) Depository an amount equal to any accrued and unpaid 
fees and expenses due and payable under the Controlled Account 
Agreement (in each case, to the extent not paid pursuant to Section 5(c)(i) 
hereof);

 
(ii) second, to remit to Buyer an amount equal to the aggregate Price 

Differential which has accrued and is outstanding in respect of all of the 
Purchased Loans as of such Remittance Date (to the extent not paid 
pursuant to Section 5(c)(ii) hereof);
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(iii) third, to make a payment to Buyer on account of any outstanding and 

unpaid Margin Deficit and required to be paid pursuant to Section 4(b) 
hereof (to the extent not paid pursuant to Section 5(c)(iii) hereof);

 
(iv) fourth, to remit to Buyer on account of any other unpaid fees, costs, 

expenses, indemnity amounts and any and all other amounts due and 
payable from Seller under this Agreement or the other Transaction 
Documents (to the extent not paid pursuant to Section 5(c)(iv) hereof);

 
(v) fifth, to make a payment to Buyer on account of the Repurchase Price of 

each of the Purchased Loans in respect of which such Principal Payment(s) 
have been received, in an amount equal to such Principal Payment(s) 
multiplied by the respective Allocable Percentages applicable thereto; and

 
(vi) sixth, to remit to Master Seller the remainder, if any; provided that, if any 

Default has occurred and is continuing on such date that has not become an 
Event of Default, all amounts otherwise payable to Master Seller 
hereunder shall be retained in the Cash Management Account until the 
earlier of (x) the day on which Buyer provides written notice to the 
Depository that such Default has been cured to the satisfaction of Buyer in 
its sole discretion and no other Default or Event of Default has occurred 
and is continuing, at which time the Depository shall apply all such 
amounts pursuant to this priority sixth; and (y) the day that the related 
Default becomes an Event of Default, at which time the Depository shall 
apply all such amounts pursuant to Section 5(e).

 
(e) If an Event of Default shall have occurred and be continuing, all Available Income 

(including, for the avoidance of doubt, all Principal Payments) received by Buyer or Depository 
in respect of the Purchased Loans during each Collection Period shall be applied by Buyer or 
Depository on the Business Day following the day on which such funds are deposited in the Cash 
Management Account as follows:

 
(i) first, to remit to (a) Custodian in an amount equal to any accrued and 

unpaid custodial fees and expenses due and payable under the Custodial 
Agreement, and (b) Depository in an amount equal to any accrued and 
unpaid fees and expenses due and payable under the Controlled Account 
Agreement;

 
(ii) second, to remit to Buyer an amount equal to the aggregate Price 

Differential which has accrued and is outstanding in respect of all of the 
Purchased Loans as of such Business Day;

 
(iii) third, to make a payment to Buyer in an amount equal to (a) the 

Repurchase Price of each of the Purchased Loans if a Facility Event of 
Default exists (which amount may be allocated by Buyer to one or more of 
the Purchased Loans in such amounts as Buyer may determine in its sole 
and absolute
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discretion), or (b) the Repurchase Price of each of the Purchased Loans 
with respect to which a Transaction Event of Default has occurred and is 
continuing (but no Facility Event of Default then exists), in each case until 
the Repurchase Price for each of such Purchased Loans has been reduced 
to zero; provided, however, that any amounts under this Section 5(e)(iii) 
representing Principal Payments received by Buyer or Depository shall be 
allocated (x) first, to the Repurchase Price of the applicable Purchased 
Loan in respect of which such Principal Payment has been received, until 
the Repurchase Price for such Purchased Loan has been reduced to zero, 
and
(y) second, any remaining portion of such Principal Payment shall be 
allocated to the other Purchased Loans as determined by Buyer in its sole 
discretion;

 
(iv) fourth, to remit to Buyer on account of any other unpaid fees, costs, 

expenses, indemnity amounts and any and all other amounts due and 
payable from Seller under this Agreement or the other Transaction 
Documents, until the Repurchase Obligations are paid in full; and

 
(v) fifth, to remit to Master Seller, on behalf of all applicable Series Sellers, 

the remainder, if any.
 

(f) Notwithstanding that each Series Seller shall be responsible for its own Available 
Income, the distribution and allocation of Available Income in accordance with the foregoing 
provisions of this Section 5 may, for administrative convenience, be accomplished on an 
aggregate basis for all Series Sellers. In the event that the amounts remitted pursuant to Sections 
5(c), (d) and (e) above on any Remittance Date are insufficient to pay the accrued Price 
Differential due with respect to each of the Transactions at the respective Pricing Rates as of such 
Remittance Date, then Buyer, in its sole and absolute discretion, shall determine which Series 
Seller(s) had insufficient Available Income to pay all accrued and unpaid Price Differential at the 
applicable Pricing Rate as of such Remittance Date and any applicable Margin Deficit payments 
related to the Transaction(s) to which such Series Seller(s) is a party (together with each such 
Series Seller’s share of the custodial fees and any other joint expenses allocated ratably 
according to the Available Income received by each of the Series Sellers) and deliver notice 
(which may be delivered via email) to Master Seller, on behalf of each of the Series Sellers, on 
(or as soon as possible after) the Remittance Date of the portion of such Cash Flow Deficiency 
payable by the respective Series Sellers. Each applicable Series Seller shall be required to pay the 
portion of the Cash Flow Deficiency allocable to such Series Seller (as set forth in such notice 
from Buyer) to Buyer by wire transfer in immediately available funds within one (1) Business 
Day after the earlier to occur of the receipt of such notice or such Remittance Date. If any Series 
Seller shall fail to pay the portion of the Cash Flow Deficiency due from such Series Seller 
within one (1) Business Day after such Remittance Date, such failure shall constitute a 
Transaction Event of Default with respect to the Transaction(s) to which each such Series Seller 
is a party.

 
(g) All Underlying Purchased Loan Reserves for any Purchased Loan must be held with 

the applicable Servicer in accordance with Section 28 hereof in segregated accounts held for the 
benefit of Seller or otherwise subject to control agreements approved by Buyer. If no Servicer
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holds any such Underlying Purchased Loan Reserves for a Purchased Loan and Seller would 
otherwise hold the Underlying Purchased Loan Reserves directly, it shall forward such 
Underlying Purchased Loan Reserves to the Cash Management Account to be held and applied 
by Depository in accordance with the Purchased Loan Documents.

 
6. SECURITY INTEREST

 
Buyer and Seller intend, for all purposes other than those described in Section 22(e) 

hereof, that all Transactions hereunder be sales to Buyer of the Purchased Loans and not loans 
from Buyer to Seller secured by the Purchased Loans. However, in the event any such 
Transaction is deemed to be a loan, and as security for the performance by Seller of all of Seller’s 
obligations to Buyer under the Transaction Documents and the Transactions entered into 
hereunder, or in the event that a transfer of a Purchased Loan is otherwise ineffective to effect an 
outright transfer of such Purchased Loan to Buyer, each Seller hereby pledges all of its right, 
title, and interest in, to and under and grants a lien on, and security interest in (which lien and 
security interest shall be of first priority), all of its right, title, and interest in the following 
property, whether now owned or hereafter acquired, now existing or hereafter created and 
wherever located (collectively, the “Collateral”) to Buyer to secure the payment and performance 
of all other amounts or obligations owing to Buyer pursuant to this Agreement and the other 
Transaction Documents (the “Repurchase Obligations”) (it being understood that the grant of 
security interest in any items described below which are otherwise sold to Buyer pursuant to any 
Transaction hereunder is made to secure Buyer’s interest therein in the event any such 
Transaction is deemed to be a loan):

 
(a) the Purchased Loans;

 
(b) the related Servicing Rights;

 
(c) all related Purchased Loan Documents, Servicing Agreements and Servicing 

Records;
 

(d) all insurance policies related to the Purchased Loans and payments and proceeds 
thereof;

 
(e) all related Income;

 
(f) the Cash Management Account and all monies from time to time on deposit therein 

and all collection and escrow accounts relating to the Purchased Loans;
 

(g) all “general intangibles”, “accounts”, “chattel paper”, “deposit accounts”, “securities 
accounts”, “instruments”, “securities”, “financial assets”, “uncertificated securities”, “security 
entitlements” and “investment property” (as each such term is defined in the UCC) relating to or 
constituting any and all of the foregoing; and

 
(h) all replacements, substitutions or distributions on or proceeds, payments, Income 

and profits of, and records (but excluding any financial models or other proprietary information) 
and files relating to any and all of any of the foregoing.
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Without limiting the generality of the foregoing, Seller hereby pledges, assigns and grants 

to Buyer as further security for Seller’s obligations to Buyer hereunder, a continuing first priority 
security interest in and Lien upon all of its right, title and interest in, to and under each Related 
Mezzanine Loan, if any, as additional security and as a credit enhancement for payment and 
performance of the Repurchase Obligations with respect to the related Purchased Loan 
hereunder, and Buyer shall have all the rights and remedies of a “secured party” under the 
Uniform Commercial Code with respect thereto. For purposes of the grant of the security interest 
pursuant to Section 6 hereof, this Agreement shall be deemed to constitute a security agreement 
under the UCC. Buyer shall have all of the rights and may exercise all of the remedies of a 
secured creditor under the UCC and the other laws of the State of New York. In furtherance of 
the foregoing, (a) Buyer, at Seller’s sole cost and expense, shall cause to be filed in such 
locations as may be necessary to perfect and maintain perfection and priority of the security 
interest granted hereby, UCC financing statements and continuation statements (collectively, the 
“Filings”), and shall forward copies of such Filings to Seller upon the filing thereof, and (b) 
Seller shall from time to time take such further actions as may be reasonably requested by Buyer 
to maintain and continue the perfection and priority of the security interest granted hereby.

 
Seller hereby irrevocably authorizes Buyer at any time and from time to time to file in 

any filing office in any appropriate jurisdiction any initial financing statements and amendments 
thereto that (1) indicate the Collateral (i) as all Purchased Loans or words of similar effect, 
regardless of whether the description of the Purchased Loans in such financing statements 
includes every component set forth in the definition, or (ii) as being of an equal or lesser scope or 
with greater detail, and (2) contain any other information required by part 5 of Article 9 of the 
UCC for the sufficiency or filing office acceptance of any financing statement or amendment, 
including whether Seller is an organization, the type of organization and any organization 
identification number issued to Seller. Seller also ratifies its authorization for Buyer to have filed 
in any jurisdiction any initial financing statements or amendments thereto if filed prior to the date 
hereof. Without limiting the foregoing, Seller also hereby irrevocably authorizes Buyer and its 
counsel to file UCC financing statements in form and substance satisfactory to Buyer, describing 
the collateral as “All assets of Seller and all assets of each series of interests now or hereafter 
established by Seller or its member, in each case, whether now owned or existing or hereafter 
acquired or arising and wheresoever located, and all proceeds and products thereof” or words to 
that effect, and any limitations on such collateral description.

 
Buyer’s security interest in a Purchased Loan, or the Collateral as a whole, shall 

terminate only upon (i) in the case of an individual Purchased Loan, the repurchase and release 
thereof in accordance with this Agreement, and (ii) in the case of the Collateral as a whole, the 
termination of Seller’s obligations under this Agreement and the documents delivered in 
connection herewith and therewith. Upon any such termination, Buyer shall deliver to Seller 
such UCC termination statements and other release documents as may be commercially 
reasonable to evidence the release of Buyer’s lien on and security interest in the applicable 
Purchased Loan, or the Collateral, as applicable and to return the Purchased Loan Documents for 
such Purchased Loan to Seller.
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7. PAYMENT, TRANSFER AND CUSTODY

 
(a) On the Purchase Date for each Transaction, ownership of the Purchased Loans on a 

servicing –released basis shall be transferred to Buyer or its designee (including Custodian) 
against the simultaneous transfer to an account of Seller specified in the Confirmation relating to 
such Transaction of the difference between (i) the Purchase Price for the Purchased Loan(s) 
minus
(ii) any and all fees, costs and expenses including, without limitation, reasonable attorneys’ fees 
and disbursements payable to Buyer pursuant to Sections 27 or 30(d) hereof in connection with 
such Transaction. The Servicing Rights and other servicing provisions under this Agreement are 
not severable from or to be separated from the Purchased Loans under this Agreement. Such 
Servicing Rights and other servicing provisions of this Agreement constitute (a) ”related terms” 
under this Agreement within the meaning of Section 101(47)(A)(i) of the Bankruptcy Code 
and/or
(b)a security agreement or other arrangement or other credit enhancement related to the 
Transaction Documents.

 
(b) On or before such Purchase Date, Seller shall deliver or cause to be delivered to 

Buyer or its designee the Custodial Delivery in the form attached hereto as Exhibit IV. In 
connection with each sale, transfer, conveyance and assignment of a Purchased Loan that is not a 
Table Funded Purchased Loan, not later than 1:00 p.m. New York City time on the Purchase Date 
with respect to such Purchased Loan, Seller shall deliver or cause to be delivered and released to 
Custodian, and shall cause Custodian to deliver a Trust Receipt on the Purchase Date concerning 
the receipt of, the Purchased Loan File (as defined below). In the case of any Purchased Loan 
that is a Table Funded Purchased Loan, Seller shall (i) no later than 11:00 a.m. (New York City 
time) on the Purchase Date, deliver or cause the bailee named in the related Bailee Letter to 
deliver to Custodian and Buyer by Electronic Transmission, PDF copies of the related Purchased 
Loan File (as defined below), and shall cause Custodian to deliver a Trust Receipt on the 
Purchase Date concerning the receipt of copies of the Purchase Loan File, and (ii) within three 
(3) Business Days after the Purchase Date for such Purchased Loan, deliver or cause to be 
delivered and released to Custodian the following documents (collectively, the “Purchased Loan 
File”) pertaining to each of the Purchased Loans identified in the Custodial Delivery delivered 
therewith; provided, that Seller shall deliver a certificate of an Authorized Representative of 
Seller certifying that any copies of documents delivered represent true and correct copies of the 
originals of such documents:

 
(A) With respect to each Purchased Loan that is a Mortgage Loan, Senior Interest or 

Junior Interest:
 

(i) The original Mortgage Note (or A-Note with respect to any Senior Interest 
or B-Note with respect to any Junior Interest) (and if applicable, one or 
more allonges) bearing all intervening endorsements, endorsed “Pay to the 
order of [ ], without recourse” and signed in the name of the last endorsee 
(the “Last Endorsee”) by an authorized Person (in the event that the 
Purchased Loan was acquired by the Last Endorsee in a merger, the 
signature must be in the following form: “[Last Endorsee], successor by 
merger to [name of predecessor]”; in the event that the Purchased Loan 
was acquired or originated by the Last Endorsee while doing business 
under
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another name, the signature must be in the following form: “[Last 
Endorsee], formerly known as [previous name]”).

 
(ii) An original of each guarantee executed in connection with the Mortgage 

Note (if any).
 

(iii) The original Mortgage with evidence of recording thereon, or a copy 
thereof.

 
(iv) The originals of all assumption, modification, consolidation or extension 

of mortgage agreements (if any) with evidence of recording thereon, or 
copies thereof.

 
(v) The original Assignment of Mortgage in blank for each Purchased Loan, in 

form and substance acceptable for recording in the relevant jurisdiction, 
and in form and substance otherwise acceptable to Buyer and signed in the 
name of the Last Endorsee (in the event that the Purchased Loan was 
acquired by the Last Endorsee in a merger, the signature must be in the 
following form: “[Last Endorsee], successor by merger to [name of 
predecessor]”; in the event that the Purchased Loan was acquired or 
originated while doing business under another name, the signature must be 
in the following form: “[Last Endorsee], formerly known as [previous 
name]”).

 
(vi) The originals of all intervening assignments of mortgage (if any) with 

evidence of recording thereon, or copies thereof.
 

(vii) The original attorney’s opinion of title and abstract of title or the original 
mortgagee title insurance policy, or if the original mortgagee title 
insurance policy has not been issued, the irrevocable marked commitment 
to issue the same or irrevocable signed proforma policy.

 
(viii) The original or copy of any security agreement, chattel mortgage or 

equivalent document executed in connection with the Purchased Loan (if 
any).

 
(ix) The original Assignment of Leases, if any, with evidence of recording 

thereon, or a copy thereof.
 

(x) The originals of all intervening assignments of Assignment of Leases, if 
any, or copies thereof, with evidence of recordation, or submission for 
recordation, from the appropriate governmental recording office of the 
jurisdiction where the Mortgaged Property is located.

 
(xi) A copy of the UCC financing statements, certified as true and correct by 

Seller, and all necessary UCC continuation statements with evidence of
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filing thereon or copies thereof, and UCC assignments, which UCC 
assignments shall be in form and substance acceptable for filing.

 
(xii) An environmental indemnity agreement (if any).

 
(xiii) The originals of all lockbox agreements, cash management agreements and 

other Purchased Loan Documents, Senior Interest Documents, Junior 
Interest Documents or Mezzanine Loan Documents, and all legal opinions, 
officers’ certificates, organizational documents and other documents 
delivered by Mortgagor, any guarantor or other party in connection with 
the closing of such Purchased Loan.

 
(xiv) An omnibus assignment in blank (if any).

 
(xv) For any Senior Interest or Junior Interest which is a Participation Interest, 

the original participation certificate evidencing such Senior Interest or 
Junior Interest endorsed “Pay to the order of [  ], without recourse” and 
signed in the name of the Last Endorsee by an authorized Person (in the 
event that the Purchased Loan was acquired by the Last Endorsee in a 
merger, the signature must be in the following form: “[Last Endorsee], 
successor by merger to [name of predecessor]”; in the event that the Senior 
Interest or Junior Interest was acquired or originated by the Last Endorsee 
while doing business under another name, the signature must be in the 
following form: “[Last Endorsee], formerly known as [previous name]”).

 
(xvi) For any Senior Interest or Junior Interest, the original or a copy of the 

participation agreement or co-lender agreement, as applicable, and all 
other Senior Interest Documents or Junior Interest Documents, as 
applicable executed in connection with the related Senior Interest or Junior 
Interest.

 
(xvii) For any Senior Interest, the original Senior Interest Side Letter (if 

applicable).
 

(xviii) The original or a copy of the intercreditor or co-lender agreement (if any) 
executed in connection with the Purchased Loan to the extent the subject 
borrower, or an affiliate thereof, has encumbered its assets with mezzanine 
or other subordinate financing in addition to the Purchased Loan.

 
(xix) Mortgagor’s certificate or title affidavit (if any).

 
(xx) A survey of the Mortgaged Property (if any) as accepted by the title 

company for issuance of the mortgagee title policy.
 

(xxi) A copy of the Mortgagor’s and (if applicable) any guarantor’s opinions of 
counsel and any other legal opinions delivered with respect to the 
Purchased Loan.
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(xxii) An assignment of permits, contracts and agreements (if any).

 
(xxiii) The original of all letters of credit issued and outstanding in connection 

with such Purchased Loan, with any modifications, amendments or 
endorsements necessary to permit Buyer to draw upon them when and if it 
is contractually permitted to do so pursuant to this Agreement (if any).

 
(xxiv) a copy of any power of attorney related to the Mortgage Loan, Senior 

Interest, Junior Interest or Related Mezzanine Loan.
 

(xxv) a copy of any Ground Lease or Ground Lease estoppels related to the 
related Mortgaged Property.

 
(xxvi) As applicable, any additional documents identified on the related Purchased 

Loan File Checklist (as such term is defined in the Custodial Agreement) 
delivered to Custodian in accordance with Section 2 of the Custodial 
Agreement.

 
(B) With respect to each Purchased Loan that is a Mezzanine Loan:

 
(i) The original Mezzanine Note (and if applicable, one or more allonges) 

bearing all intervening endorsements, endorsed “Pay to the order of [ ], 
without recourse” and signed in the name of the Last Endorsee (in the 
event that the Purchased Loan was acquired by the Last Endorsee in a 
merger, the signature must be in the following form: “[Last Endorsee], 
successor by merger to [name of predecessor]”; in the event that the 
Purchased Loan was acquired or originated by the Last Endorsee while 
doing business under another name, the signature must be in the following 
form: “[Last Endorsee], formerly known as [previous name]”).

 
(ii) As applicable, an original or copy of the related intercreditor agreement 

and the related Mezzanine Loan pledge agreement.
 

(iii) As applicable, an original or copy of any intervening assignment, 
assumption, modification, consolidation or extension made in respect of 
such Mezzanine Note or any document or agreement referred to in clause 
(B)(ii) above, evidencing a complete chain of assignment and transfer from 
the originating Person to Seller, as applicable.

 
(iv) As applicable, each original certificate, representing the related pledged 

stock, together with an undated stock power covering each such certificate, 
executed in blank.

 
(v) As applicable, copies of all UCC financing statements filed in respect of 

such Mezzanine Loan, including all amendments and assignments related 
thereto, which are necessary to show a complete chain of title from the
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originating Person to Seller, in each case with evidence of recording or 
copies thereof certified by Seller that such financing statements have been 
sent for filing, and UCC assignments.

 
(vi) As applicable, an original assignment of each UCC financing statement 

filed in respect of such Mezzanine Loan, prepared in blank by Seller.
 

(vii) As applicable, the related original omnibus assignment, executed in blank 
by Seller.

 
(viii) As applicable, the original or copy of an Eagle 9 or substantially similar 

insurance policy, or if such insurance policy has not been issued, the 
irrevocable marked commitment to issue the same or irrevocable signed 
proforma policy.

 
(ix) As applicable, any additional documents identified on the related Purchased 

Loan File Checklist (as such term is defined in the Custodial Agreement) 
delivered to Custodian in accordance with Section 2 of the Custodial 
Agreement.

 
(c) In addition, with respect to each Purchased Loan, Seller shall deliver to Custodian 

an irrevocable direction letter, each in the form acceptable to Buyer (the “Re-direction Letter”), 
undated and signed in blank, instructing, as applicable, each Mortgagor, issuer of a Participation 
Interest, servicer, paying agent or similar Person with respect to such Purchased Loan (as 
applicable) to pay all amounts payable under the related Purchased Loan into the Cash 
Management Account, instead of into the Applicable Servicer Account or any other account or to 
any other Person, which instruction letter shall be held by Buyer or such designee and shall be 
delivered to such borrower only (i) after the occurrence and during the continuance of an Event 
of Default or (ii) at any time that the related borrower, issuer of a Participation Interest, servicer 
or paying agent with respect to the Purchased Loan is not required to remit Income to a servicer 
approved by Buyer which has signed a Servicing Agreement and, if applicable, a Servicer Notice 
and Agreement acceptable to Buyer; provided, however, no such Re-direction Letter shall be 
required to be delivered to the related borrower if no Event of Default has occurred and is 
continuing, and the applicable borrower, issuer of a Participation Interest, servicer or paying 
agent with respect to the Purchased Loan has been instructed in writing to direct all such sums to 
the Servicer for deposit in the Applicable Servicer Account prior to the applicable Purchase Date 
for such Purchased Loan. If the borrower, issuer of a Participation Interest, servicer or paying 
agent with respect to the Purchased Loan remits any sums required to be remitted to the holder of 
such Purchased Loan under the related Purchased Loan Documents to Seller or its Affiliate, 
Seller shall, within one (1) Business Day after receipt thereof, (i) remit such sums (other than 
Underlying Purchased Loan Reserves) to Depository for deposit in the Cash Management 
Account as set forth in Section 5 hereof or as otherwise directed in the written notice signed by 
Seller and Buyer, and
(ii) deliver (or cause Servicer to deliver), as applicable, either (x) an additional Re-direction 
Letter directing such borrower, issuer of a Participation Interest, servicer or paying agent with 
respect to the Purchased Loan to pay all amounts payable under the related Purchased Loan into 
the Cash Management Account or (y) if Seller is not required to deliver a Re-direction Letter to 
such
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borrower, issuer of a Participation Interest, servicer or paying agent with respect to the Purchased 
Loan under the terms of this paragraph, an additional instruction letter from Seller or Servicer, as 
applicable, to the borrower, issuer of a Participation Interest, servicer or paying agent with 
respect to the Purchased Loan under the applicable Purchased Loan, instructing such Person to 
remit all sums required to be remitted to the holder of the Purchased Loan under the related 
Purchased Loan Documents to the Servicer for deposit in the Applicable Servicer Account or as 
otherwise directed in a written notice signed by Seller and Buyer.

 
(d) From time to time, Seller shall forward to Custodian additional original documents 

or additional copies of documents evidencing any assumption, modification, consolidation or 
extension of a Purchased Loan approved in accordance with the terms of this Agreement, and 
upon receipt of any such other documents, Custodian shall hold such other documents as 
Custodian shall request from time to time. With respect to any documents which have been 
delivered or are being delivered to recording offices for recording and have not been returned to 
Seller in time to permit their delivery hereunder at the time required, in lieu of delivering such 
original documents, Seller shall deliver to Buyer a true copy thereof with an officer’s certificate 
certifying that such copy is a true, correct and complete copy of the original, which has been 
transmitted for recordation. Seller shall deliver such original documents to Buyer or its designee 
promptly when they are received. With respect to all of the Purchased Loans delivered by Seller 
to Buyer or its designee (including Custodian), Seller shall execute an omnibus power of attorney 
substantially in the form of Exhibit V attached hereto irrevocably appointing Buyer its attorney-
in-fact with full power to, upon the occurrence and during the continuance of an Event of 
Default, (i) complete and record the Assignment of Mortgage, (ii) complete the endorsement of 
the Mortgage Note, (iii) request and receive progress reports, revised, amended or supplemented 
construction budgets, construction manager reports and any material notices or other documents 
with respect to any Construction Loans and (iv) take such other steps as may be reasonably 
necessary or desirable to enforce Buyer’s rights against such Purchased Loans and the related 
Purchased Loan Files and the Servicing Records. Buyer shall deposit the Purchased Loan Files 
representing the Purchased Loans, or direct that the Purchased Loan Files be deposited directly, 
with Custodian. The Purchased Loan Files shall be maintained in accordance with the Custodial 
Agreement. Any Purchased Loan Files not delivered to Buyer or its designee (including 
Custodian) are and shall be held in trust by Seller or its designee for the benefit of Buyer as the 
owner thereof. Seller or its designee shall maintain a copy of the Purchased Loan File and the 
originals of the Purchased Loan Files not delivered to Buyer or its designee. The possession of 
the Purchased Loan Files by Seller or its designee is at the will of Buyer for the sole purpose of 
servicing the related Purchased Loan, and such retention and possession by Seller or its designee 
is in a custodial capacity only. The books and records (including, without limitation, any 
computer records or tapes) of Seller or its designee shall be marked appropriately to reflect 
clearly the sale of the related Purchased Loan to Buyer. Seller or its designee (including 
Custodian) shall release its custody of the Purchased Loan Files only in accordance with written 
instructions from Buyer and in accordance with the provisions of the Custodial Agreement, 
unless such release is required as incidental to the servicing of the Purchased Loans, is in 
connection with a repurchase of any Purchased Loan by Seller or as otherwise required by law.
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(e) Other than with respect to any Material Action (which shall require Buyer’s prior 

written consent in its sole and absolute discretion; provided that, where Seller is bound to a stated 
standard of discretion for consenting to a Material Action under the terms of the related 
Purchased Loan Documents, Buyer, in exercising its consent rights to such Material Action, shall 
be bound by the same standard of discretion as Seller under such Purchased Loan Documents), 
unless an Event of Default shall have occurred and be continuing, Seller shall exercise all voting, 
consent, corporate and decision-making rights with respect to the Purchased Loans. Upon the 
occurrence and during the continuance of a Facility Event of Default, Buyer shall be entitled to 
exercise all voting, consent, corporate, and decision-making rights with respect to any or all of 
the Purchased Loans without regard to Seller’s instructions. Upon the occurrence and during the 
continuation of a Transaction Event of Default, Buyer shall be entitled to exercise all voting, 
consent, corporate and decision-making rights with respect to the applicable Purchased Loan(s) 
in respect of which such Transaction Event of Default exists.

 
8. SALE, TRANSFER, HYPOTHECATION OR PLEDGE OF PURCHASED LOANS

 
(a) Title to all Purchased Loans shall pass to Buyer on the applicable Purchase Date, 

and Buyer shall have free and unrestricted use of all Purchased Loans, subject, however, to the 
terms of this Agreement. Subject to Section 18 hereof, nothing in this Agreement or any other 
Transaction Document shall preclude Buyer from engaging in repurchase transactions with the 
Purchased Loans or otherwise selling, transferring, pledging, repledging, hypothecating, or 
rehypothecating the Purchased Loans, but no such transaction shall relieve Buyer of its 
obligations to transfer the Purchased Loans to Seller pursuant to Section 3 hereof or affect 
Seller’s rights to receive Available Income or Buyer’s obligation to apply Available Income to 
Seller’s obligations pursuant to Section 5 hereof.

 
(b) Nothing contained in this Agreement or any other Transaction Document shall 

obligate Buyer to segregate any Purchased Loans delivered to Buyer by Seller. Notwithstanding 
anything to the contrary in this Agreement or any other Transaction Document, no Purchased 
Loan shall remain in the custody of Seller or an Affiliate of Seller.

 
9. REPRESENTATIONS

 
Seller represents and warrants to Buyer that as of the Closing Date and the Amendment 

and Restatement Date, as of each Purchase Date and as of each date that any funds are remitted 
by Buyer to Seller hereunder (including any funds remitted by Buyer with respect to Margin 
Excess) and at all times that this Agreement and any Transaction is in effect; provided that, for 
purposes hereof, all references to the term “Seller” in this Section 9 hereof shall be deemed to 
mean and refer to Master Seller together with each Series Seller which is a party to this 
Agreement as of the date the applicable representation and warranty is made or deemed made:

 
(i) Organization. Seller is duly formed, validly existing and in good standing 

under the laws and regulations of the state of Seller’s formation and is duly 
licensed, qualified, and in good standing in every state where such 
licensing or qualification is necessary for the transaction of Seller’s 
business except to the extent failure to be so licensed or qualified could not 
reasonably be
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expected to result in a Material Adverse Effect. Seller has the power to 
own and hold the assets it purports to own and hold, to carry on its 
business as now being conducted and proposed to be conducted, and to 
execute, deliver, and perform its obligations under this Agreement and the 
other Transaction Documents.

 
(ii) Due Execution; Enforceability. The Transaction Documents have been 

duly executed and delivered by Seller, for good and valuable 
consideration. The Transaction Documents constitute the legal, valid and 
binding obligations of Seller, enforceable against Seller in accordance with 
their respective terms subject to bankruptcy, insolvency, and other 
limitations on creditors’ rights generally and to equitable principles.

 
(iii) Non-Contravention. None of the execution and delivery of the Transaction 

Documents, the consummation by Seller of the transactions contemplated 
by the Transaction Documents (or any of them), nor compliance by Seller 
with the terms, conditions and provisions of the Transaction Documents 
(or any of them) will conflict with or result in a breach of any of the terms, 
conditions or provisions of (i) the organizational documents of Seller, (ii) 
any contractual obligation to which Seller is now a party or to which the 
assets of Seller are subject or constitute a default thereunder, or result 
thereunder in the creation or imposition of any lien upon any of the assets 
of Seller, other than pursuant to the Transaction Documents, (iii) any 
judgment or order, writ, injunction, decree or demand of any court 
applicable to Seller, or (iv) any applicable Requirement of Law, in the case 
of clauses (ii)-(iv) above, to the extent that such conflict or breach is 
reasonably likely to result in a Material Adverse Effect. Seller has all 
necessary licenses, permits and other consents from Governmental 
Authorities necessary to acquire, own and sell the Purchased Loans and for 
the performance of its obligations under the Transaction Documents except 
to the extent failure to obtain such consent could not reasonably be 
expected to result in a Material Adverse Effect.

 
(iv) Litigation; Requirements of Law. There is no action, suit, proceeding, 

investigation, or arbitration pending or, to the actual knowledge of Seller, 
threatened against Seller or any of its respective assets, which, if 
determined adversely to Seller, could reasonably be expected to result in a 
Material Adverse Effect. Seller is in compliance in all material respects 
with all Requirements of Law applicable to Seller. Neither Seller nor 
Guarantor is in default in any material respect with respect to any 
judgment, order, writ, injunction, decree, rule or regulation of any 
arbitrator or Governmental Authority.

 
(v) No Broker. Seller has not dealt with any broker, investment banker, agent, 

or other Person (other than Buyer or an Affiliate of Buyer) who may be
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entitled to any commission or compensation in connection with the sale of 
Purchased Loans pursuant to any of the Transaction Documents.

 
(vi) Good Title to Purchased Loans. Immediately prior to the purchase of any 

Purchased Loan by Buyer from Seller, Seller owned such Purchased Loan 
free and clear of any lien, encumbrance or impediment to transfer 
(including any “adverse claim” as defined in Section 8-102(a)(1) of the 
UCC), and Seller is the record and beneficial owner of and has good and 
marketable title to and the right to sell and transfer such Purchased Loan to 
Buyer and, upon transfer of such Purchased Loan to Buyer, Buyer shall be 
the owner of such Purchased Loan free of any adverse claim, subject to the 
rights of Seller pursuant to the terms of this Agreement, and subject to the 
terms and conditions of any participation agreement, co-lender agreement, 
intercreditor agreement or similar agreement with respect to any Purchased 
Loan that is a Senior Interest or a Junior Interest. In the event that any 
Transaction is characterized as a secured financing of the related 
Purchased Loans, the provisions of this Agreement are effective to create 
in favor of Buyer a valid “security interest” (as defined in Section 1-201(b)
(37) of the UCC) in all rights, title and interest of Seller in, to and under 
the Collateral and Buyer shall have a valid perfected first priority security 
interest in such Purchased Loans.

 
(vii) No Default. No Facility Default or Facility Event of Default exists under 

or with respect to the Transaction Documents that has not been disclosed to 
Buyer in writing. No Default exists under or with respect to the 
Transaction Documents that has not been disclosed to Buyer in writing.

 
(viii) Representations and Warranties Regarding the Purchased Loans; Delivery 

of Preliminary Due Diligence Package and Purchased Loan File. With 
respect to each Purchased Loan, the Preliminary Due Diligence Package 
delivered to Buyer in connection with such Purchased Loan is complete, 
true and accurate in all material respects (including but not limited to, 
complete, true and accurate in all material respects with respect to the 
disclosure of any direct or indirect ownership interests of Seller or its 
Affiliates in the related Mortgagor). With respect to each Purchased Loan, 
the Mortgage Note the Mortgage, the Assignment of Mortgage and any 
other documents required to be delivered under this Agreement and the 
Custodial Agreement for such Purchased Loan have been delivered to 
Buyer or Custodian on its behalf. Seller or its designee is in possession of a 
complete, true and accurate Purchased Loan File with respect to each 
Purchased Loan, except for such documents the originals of which have 
been delivered to Custodian.

 
(ix) Adequate Capitalization; No Fraudulent Transfer. Seller has, as of each 

Purchase Date, adequate capital for the normal obligations reasonably 
foreseeable in a business of its size and character and in light of its
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contemplated business operations. Seller is generally able to pay, and as of 
the date hereof is paying, its debts as they come due. Seller is not insolvent 
nor will Seller be made insolvent by virtue of Seller’s execution of or 
performance under any of the Transaction Documents within the meaning 
of the bankruptcy laws or the insolvency laws of the United States, the 
State of New York or any other jurisdiction under which Seller is 
organized or qualified to do business.

 
(x) Consents. No consent, approval or other action of, or filing by Seller with, 

any Governmental Authority or any other Person is required to authorize, 
or is otherwise required in connection with, the execution, delivery and 
performance by Seller of any of the Transaction Documents (other than 
consents, approvals and filings that have been obtained or made, as 
applicable).

 
(xi) Ownership. The direct and indirect ownership interests in Seller, Member 

and Guarantor as of the date hereof are as set forth on the organizational 
chart attached hereto as Exhibit VII hereto.

 
(xii) Organizational Documents. Seller has delivered to Buyer certified copies 

of its organizational documents, together with all amendments thereto, if 
any.

 
(xiii) No Encumbrances. Subject to the terms of this Agreement, and subject to 

the terms and conditions of any participation agreement, co-lender 
agreement, intercreditor agreement with respect to any Purchased Loan 
that is a Senior Interest or a Junior Interest, there are (i) no outstanding 
rights, options, warrants or agreements on the part of Seller for a purchase, 
sale or issuance, in connection with the Purchased Loans, and (ii) no 
agreements on the part of Seller to issue, sell or distribute the Purchased 
Loans.

 
(xiv) Federal Regulations. None of Master Seller, any Series Seller or Member 

is required to register as an “investment company” under the Investment 
Company Act based on exceptions to registration set forth in the 
Investment Company Act other than the exceptions set forth in Section 
3(c)(1) or Section 3(c)(7) thereof.

 
(xv) Taxes. Seller and Member have filed or caused to be filed all federal and 

other material Tax returns which would be delinquent if they had not been 
filed on or before the date hereof and have paid all Taxes shown to be due 
and payable on or before the date hereof on such returns or on any 
assessments made against them or any of their property and all other 
Taxes, fees or other charges imposed on them and any of their assets by 
any Governmental Authority except for any such Taxes as are being 
appropriately contested in good faith by appropriate proceedings diligently 
conducted and with respect to which adequate reserves have been provided
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in accordance with GAAP; no Tax liens have been filed against any 
Seller’s or Member’s assets and, to the knowledge of Seller, no claims are 
being asserted with respect to any such Taxes, fees or other charges.

 
(xvi) ERISA. Neither Seller nor any ERISA Affiliate sponsors, maintains, makes 

contributions to or has any obligation to make contributions to, or has any 
liability or obligation (direct or contingent) with respect to, any Plan or 
Multiemployer Plan.

 
(xvii) Judgments/Bankruptcy/Liens. Except as disclosed in writing to Buyer 

there are no judgments against Seller, Member or Guarantor unsatisfied of 
record or docketed in any court located in the United States of America, no 
Act of Insolvency has ever occurred with respect to Seller, Member or 
Guarantor, and Seller has no liens of any nature against it, except for the 
liens created in favor of Buyer under this Agreement or the other 
Transaction Documents.

 
(xviii) Full and Accurate Disclosure. No information contained in the Transaction 

Documents, or any written statement furnished by or on behalf of Seller 
pursuant to the terms of the Transaction Documents, contains any untrue 
statement of a material fact or, to the knowledge of Seller, omits to state a 
material fact necessary to make the statements contained herein or therein 
not misleading in light of the circumstances under which they were made.

 
(xix) Financial Information. All financial data concerning Seller, Guarantor and 

Member that has been delivered by or on behalf of Seller, Guarantor and/or 
Member to Buyer is true, complete and correct in all material respects and, 
other than financial models and projections with respect to which GAAP is 
inapplicable, has been prepared in accordance with GAAP. Since the 
delivery of such data, except as otherwise disclosed in writing to Buyer, 
there has been no change in the financial position of Seller, Guarantor 
and/or Member, or in the results of the operations of Seller, Guarantor 
and/or Member, which change is reasonably likely to result in a Material 
Adverse Effect.

 
(xx) [Reserved].

 
(xxi) Notice Address; Jurisdiction of Organization. On the date of this 

Agreement, Seller’s address for notices is as set forth on Annex I attached 
hereto. Seller’s jurisdiction of formation is Delaware. The location where 
Seller keeps its books and records, including all computer tapes and 
records relating to the Collateral, is its notice address.

 
(xxii) Prohibited Person. (a) None of the funds or other assets of Seller or 

Guarantor constitute property of, or are, to the knowledge of Seller, 
beneficially owned, directly or indirectly, by a Prohibited Person with the
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result that the investment in Seller or Guarantor, as applicable (whether 
directly or indirectly), is prohibited by law or the entering into this 
Agreement by Buyer is in violation of law; (b) to the knowledge of Seller, 
no Prohibited Person has any interest of any nature whatsoever in Seller or 
Guarantor, as applicable, with the result that the investment in Seller or 
Guarantor, as applicable (whether directly or indirectly), is prohibited by 
law or the entering into this Agreement is in violation of law; (c) to the 
knowledge of Seller, none of the funds of Seller or Guarantor, as 
applicable, have been derived from any unlawful activity with the result 
that the investment in Seller or Guarantor, as applicable (whether directly 
or indirectly), is prohibited by law or the entering into this Agreement is in 
violation of law; (d) to the knowledge of Seller, neither Seller nor 
Guarantor has conducted or will conduct any business or has engaged or 
will engage in any transaction dealing with any Prohibited Person; and (e) 
neither Seller nor Guarantor is a Prohibited Person or has been convicted 
of a felony or a crime which if prosecuted under the laws of the United 
States of America would be a felony.

 
(xxiii) Authorized Representatives. The duly authorized representatives of Seller 

are listed on, and true signatures of such authorized representatives are set 
forth on, Exhibit II attached to this Agreement.

 
(xxiv) Solvency. Neither the Transaction Documents nor any Transaction or 

Future Funding Transaction thereunder are entered into in contemplation 
of insolvency or with intent to hinder, delay or defraud any creditor of 
Seller, Guarantor or an Affiliate of Seller or Guarantor. As of each 
Purchase Date, Seller is not insolvent within the meaning of 11 U.S.C. 
Section 101(32) or any successor provision thereof and the transfer and 
sale of the respective Purchased Loan pursuant hereto and the obligation to 
repurchase such Purchased Loan (A) will not cause the liabilities of Seller 
to exceed the assets of Seller, (B) will not result in Seller having 
unreasonably small capital, and (C) will not result in debts that would be 
beyond Seller’s ability to pay as the same mature. Seller received 
reasonably equivalent value in exchange for the transfer and sale of the 
Purchased Loans. Seller has only entered into agreements on terms that 
would be considered arm’s length (provided that preferential pricing and 
other economic terms based on the business relationship between Seller 
and its affiliates on the one hand, and their customers on the other hand, 
shall not be deemed to violate this requirement) and otherwise on terms 
consistent with other similar agreements with other similarly situated 
entities.

 
(xxv) Servicing Agreements. Seller has delivered to Buyer all Servicing 

Agreements pertaining to the Purchased Loans and to the actual 
knowledge of Seller, as of the date of this Agreement and as of the 
Purchase Date for the purchase of any Purchased Loans subject to a 
Servicing Agreement,
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each such Servicing Agreement is in full force and effect in accordance 
with its terms and no default or event of default exists thereunder. Each 
Servicing Agreement related to any Purchased Loan, may be terminated at 
will by Seller without payment of any penalty or fee.

 
(xxvi) No Reliance. Seller has made its own independent decisions to enter into 

the Transaction Documents and each Transaction and as to whether such 
Transaction is appropriate and proper for it based upon its own judgment 
and upon advice from such advisors (including without limitation, legal 
counsel and accountants) as it has deemed necessary. Seller is not relying 
upon any advice from Buyer as to any aspect of the Transactions, including 
without limitation, the legal, accounting or tax treatment of such 
Transactions.

 
(xxvii) Ownership of Property. Seller does not own, and has not ever owned, any 

assets other than (A) the Purchased Loans and (B) such incidental personal 
property related thereto.

 
(xxviii) REIT Status. Guarantor is a REIT. Guarantor is entitled to a dividends paid 

deduction under Section 857 of the Code with respect to any dividends 
paid by it with respect to each taxable year for which it claims a deduction 
on its Form 1120-REIT filed with the United States Internal Revenue 
Service. Seller is, and always has been, a disregarded entity for U.S. 
federal income tax purposes.

 
(xxix) Anti-Corruption. Seller, Guarantor, each of their Subsidiaries and their 

respective directors, officers and employees and, to the knowledge of 
Seller or Guarantor, the agents of Seller, Guarantor and their Subsidiaries, 
are in compliance with all applicable Anti-Corruption Laws in all material 
respects. Seller, Guarantor and their Subsidiaries have instituted, or remain 
subject to, policies and procedures reasonably designed to ensure 
compliance with applicable Anti-Corruption Laws.

 
10. NEGATIVE COVENANTS OF SELLER

 
During the term of this Agreement and so long as any Transaction is in effect hereunder, 

Seller shall not without the prior written consent of Buyer (for purposes hereof, all references to 
the term “Seller” in this Section 10 shall be deemed to mean and refer to Master Seller together 
with each Series Seller which is a party to this Agreement as of the applicable date):

 
(a) take any action which would directly or indirectly impair or adversely affect 

Buyer’s title to any of the Purchased Loans;
 

(b) except for any Purchased Loan which has been repurchased by Seller from Buyer in 
accordance with this Agreement, transfer, assign, convey, grant, bargain, sell, set over, deliver or 
otherwise dispose of, including, without limitation, any effective transfer or other disposition as
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a result of a Division of Seller, or pledge, encumber or hypothecate, directly or indirectly (any of 
the foregoing, a “Transfer”), any interest in the Purchased Loans (or any of them) to any Person 
other than Buyer, or engage in repurchase transactions or similar transactions with respect to the 
Purchased Loans (or any of them) with any Person other than Buyer;

 
(c) change its name or its jurisdiction of organization from the jurisdiction referred to in 

Section 9(b)(xxi) hereof unless it shall have provided Buyer at least 30 days’ prior written notice 
of such change;

 
(d) create, incur or permit to exist any lien, encumbrance or security interest in or on 

Seller’s interest in any of the Purchased Loans or the other Collateral, except for any liens 
created in favor of Buyer under this Agreement or the other Transaction Documents;

 
(e) modify or terminate the Master Seller LLC Agreement or any of the organizational 

documents of Seller, provided that Buyer shall not unreasonably withhold or delay its consent to 
any proposed modification to the Master Seller LLC Agreement (excluding any modification to 
the special purpose entity provisions set forth therein);

 
(f) [reserved];

 
(g) with respect to any Purchased Loan that is a Construction Loan, agree, consent or 

suffer to exist any change to any Business Plan or budget, other than reallocation of individual 
line items on a budget or changes to a line item on a budget in amounts that the Mortgagor is 
permitted to effect without any lender consent or discretion pursuant to the terms of the related 
Purchased Loan Documents;

 
(h) take any action, file any Tax return, or make any election inconsistent with the 

treatment of Seller, for purposes of U.S. federal, state and local income taxes, as a disregarded 
entity, including making an election under Section 301.7701-3(a) of the Treasury Regulations to 
be treated as an association taxable as a corporation for U.S. federal income tax purposes;

 
(i) after the occurrence and during the continuation of any Event of Default, make any 

distribution, payment on account of, or set apart assets for, a sinking or other analogous fund for 
the purchase, redemption, defeasance, retirement or other acquisition of any direct or indirect 
equity or ownership interest of Seller, whether now or hereafter outstanding, or make any other 
distribution in respect thereof, either directly or indirectly, whether in cash or property or in 
obligations of Seller;

 
(j) send a payment redirection letter to the Mortgagor of any Purchased Loan, or 

otherwise instruct any Mortgagor, to make any payment due on a Purchased Loan to any 
account, other than the Applicable Servicer Account or Cash Management Account;

 
(k) sponsor or maintain any Plans or make any contributions to, or have any liability or 

obligation (direct or contingent) with respect to, any Plan or Multiemployer Plan or permit any 
ERISA Affiliate to sponsor or maintain any Plans or make any contributions to, or have any 
liability or obligation (direct or contingent) with respect to, any Plan or any Multiemployer Plan;
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(l) engage in any transaction that would cause any obligation or action taken or to be 

taken hereunder (or the exercise by Buyer of any of its rights under this Agreement, the 
Purchased Loans or any Transaction Document) to be a non-exempt prohibited transaction under 
Section 406 of ERISA, Section 4975 of the Code or substantially similar provisions under any 
other federal, state or local laws, rules or regulations;

 
(m) make any future advances under any Purchased Loan to any underlying obligor that 

are not permitted by the related Purchased Loan Documents;
 

(n) seek its dissolution, liquidation or winding up, in whole or in part;
 

(o) incur any Indebtedness except as provided in Section 12(i) hereof or otherwise 
cease to be a Single-Purpose Entity.

 
(p) (i) exercise any remedies under the Purchased Loan Documents for any Purchased 

Loan as to which a Purchased Loan Event of Default has occurred including, without limitation, 
the commencement or prosecution of any foreclosure proceeding, the exercise of any power of 
sale, the taking of a deed-in-lieu of foreclosure or other realization upon the security for any 
Purchased Loan; (provided that nothing herein shall prohibit Seller from sending any notices of 
default or event of default); or (ii) in connection with any foreclosure or exercise of remedies 
relating to any Purchased Loan, take title to or otherwise obtain an ownership interest in any 
underlying Mortgaged Property, in each case, without Buyer’s prior written consent (not to be 
unreasonably withheld);

 
(q) except as otherwise expressly permitted in any intercreditor agreement, co-lender 

agreement or participation agreement for the applicable Purchased Loan as in effect on the 
Purchase Date, or any such similar agreement or amendment thereto entered into subsequent to 
the applicable Purchase Date that has been approved by Buyer, or as otherwise expressly agreed 
by Buyer pursuant to the terms of the Confirmation and/or the Senior Interest Side Letter for the 
applicable Purchased Loan, Transfer or permit to be Transferred, in whole or in part, any Related 
Interest with respect to any Purchased Loan held by Seller or any Affiliate of Seller or consent to 
the Transfer, in whole or in part, of any Related Interest with respect to any Purchased Loan held 
by any other Person;

 
(r) consent to, or grant of any waiver with respect to, any incurrence of additional debt 

by the Mortgagor or any mezzanine loan by any direct or indirect beneficial owner of the 
Mortgagor;

 
(s) knowingly: (i) conduct any business, nor engage in any transaction or dealing, with 

any Prohibited Person, including, but not limited to, the making or receiving of any contribution 
of funds, goods, or services, to or for the benefit of a Prohibited Person; or (ii) engage in or 
conspire to engage in any transaction that evades or avoids, or has the purpose of evading or 
avoiding, or attempts to violate, any of the prohibitions set forth in Executive Order 13224 issued 
on September 24, 2001 or in any Sanctions Laws. Seller further covenants and agrees to deliver 
(from time to time) to Buyer any such certification or other evidence as may be requested by 
Buyer in its sole and absolute discretion, confirming that neither of Seller nor Guarantor has, to 
the actual
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knowledge of Seller, engaged in any business, transaction or dealings with a Prohibited Person, 
including, but not limited to, the making or receiving of any contribution of funds, goods, or 
services, to or for the benefit of a Prohibited Person;

 
(t) cause any Purchased Loan to be serviced by any servicer other than a Servicer, 

unless expressly approved in writing by Buyer pursuant to Section 28 hereof;
 

(u) amend, modify or waive in any material respect or terminate any provision of any 
Servicing Agreement;

 
(v) acquire or maintain any right or interest in any Purchased Loan or Mortgaged 

Property that is senior to or pari passu with the rights and interests of Buyer therein under this 
Agreement and the other Transaction Documents;

 
(w) use any part of the proceeds of any Transaction hereunder for any purpose which 

violates, or would be inconsistent with, the provisions of Regulations T, U or X of the Board of 
Governors of the Federal Reserve System or otherwise for the purpose of acquiring or 
purchasing “Margin Stock” as such term is defined in Regulation U of the Board of Governors of 
the Federal Reserve System;

 
(x) take any action, cause, allow, or permit any of Seller, Guarantor or any Subsidiary of 

Guarantor that is also a direct or indirect parent of Seller to be required to register as an 
“investment company,” or a company “controlled by an investment company,” within the 
meaning of the Investment Company Act, or to violate any provisions of the Investment 
Company Act, including Section 18 thereof or any rules or regulations promulgated thereunder;

 
(y) use, or permit Guarantor to, directly or indirectly, use the proceeds of any 

Transaction, or lend, contribute or otherwise make available such proceeds to any Subsidiary, 
joint venture partner or other Person in furtherance of an offer, payment, promise to pay, or 
authorization of the payment or giving of money, or anything else of value, to any Person in 
violation of Anti-Corruption Laws;

 
(z) enter into (or agree to enter into) any Division/Series Transaction, except, in each 

case, for the establishment of any new Series Seller in connection with any Transaction in 
accordance with the provisions of Section 3(n) hereof; or

 
(aa)  permit either (i) any “person” or “group” (within the meaning of Section 13(d) or 

14(d) of the 1934 Act) to become, or obtain rights (whether by means of warrants, options or 
otherwise) to become, the beneficial owner, directly or indirectly, of 10% or more of the total 
ownership interests of Guarantor, entitled to vote generally in the election of the directors (or the 
applicable equivalent of such Person) or (ii) an Affiliate of the Manager to act as the external 
manager of Guarantor, unless, in each case, (x) Buyer has completed all “Know Your Customer” 
and OFAC diligence as to such “person” or “group” or such Affiliate of Manager, as applicable, 
and (y) the results of such diligence are acceptable to Buyer in its sole discretion; provided that, 
notwithstanding the foregoing, compliance with this clause (aa) shall not be required in 
connection with a sale, issurance or transfer of publicly traded shares in Guarantor.
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11. AFFIRMATIVE COVENANTS OF SELLER

 
During the term of this Agreement and so long as any Transaction is in effect hereunder 

(for purposes hereof, all references to the term “Seller” in this Section 11 shall be deemed to 
mean and refer to Master Seller together with each Series Seller which is a party to this 
Agreement as of the applicable date):

 
(a) Seller shall notify Buyer of any Material Adverse Effect promptly following receipt 

by Seller of notice or obtaining actual knowledge thereof; provided, however, that nothing in this 
Section 11 shall relieve Seller of its obligations under this Agreement.

 
(b) Seller shall provide Buyer with copies of such documents as Buyer may reasonably 

request evidencing the truthfulness of the representations set forth in Section 9 hereof.
 

(c) Seller (i) shall defend the right, title and interest of Buyer in and to the Collateral 
against, and take such other action as is necessary to remove, the liens, security interests, claims 
and demands of all Persons (other than security interests by or through Buyer), (ii) to the extent 
any additional limited liability company is formed by division of Seller, shall cause any such 
additional limited liability company to assign, pledge and grant to Buyer all of its assets, and 
shall cause any owner of such additional limited liability company to pledge all of the Equity 
Interests and any rights in connection therewith of such additional limited liability company, to 
Buyer in support of all Repurchase Obligations in the same manner and to the same extent as the 
assignment, pledge and grant by Seller of all of Seller’s assets hereunder, and in the same manner 
and to the same extent as the pledge by Member of all of Member’s right, title and interest in all 
of the Equity Interests of the applicable Seller and any rights in connection therewith, in each 
case pursuant to the Pledge Agreement, and (iii) shall, at Buyer’s request, take all action 
necessary to ensure that Buyer will have a first priority security interest in the Purchased Loans 
subject to any of the Transactions in the event such Transactions are recharacterized as secured 
financings.

 
(d) Seller shall notify Buyer and Depository of the occurrence of any Default or Event 

of Default as soon as possible but in no event later than the second (2nd) Business Day after 
obtaining actual knowledge of such event.

 
(e) Seller shall give notice to Buyer of the following (accompanied by an officer’s 

certificate setting forth details of the occurrence referred to therein and stating what actions 
Seller has taken or proposes to take with respect thereto, as applicable):

 
(i) with respect to any Purchased Loan subject to a Transaction hereunder, 

promptly (and in any event within two (2) Business Days) following 
receipt of any unscheduled Principal Payment (in full or in part);

 
(ii) with respect to any Purchased Loan subject to a Transaction hereunder, 

promptly following receipt by Seller of notice or knowledge that the 
related Mortgaged Property has been damaged by waste, fire, earthquake 
or earth movement, windstorm, flood, tornado or other casualty, or 
otherwise
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damaged so as, in each case, to materially adversely affect the value of 
such Mortgaged Property;

 
(iii) promptly (and in any event within two (2) Business Days) following 

receipt of notice by Seller or knowledge of (i) the occurrence of any 
payment default or other material default under the Purchased Loan 
Documents for any Purchased Loan, (ii) any lien or security interest (other 
than security interests created hereby) on, or claim asserted against, any 
Purchased Loan or the underlying collateral therefor or (iii) any event or 
change in circumstances that has or could reasonably be expected to have a 
material adverse effect on the market value of a Purchased Loan;

 
(iv) promptly (and in any event within two (2) Business Days) after service of 

process on any of the following, give to Buyer notice of all litigation, 
actions, suits, arbitrations, investigations (including, without limitation, 
any of the foregoing which are pending or threatened) or other legal or 
arbitrable proceedings affecting Guarantor, Seller or Member or affecting 
any of the assets of Guarantor, Seller or Member before any Governmental 
Authority that (i) questions or challenges the validity or enforceability of 
any of the Transaction Documents or any action to be taken in connection 
with the transactions contemplated hereby, (ii) makes a claim or claims in 
an aggregate amount greater than $250,000 against either Seller or 
Member, or
$10,000,000 against Guarantor, or (iii) which, individually or in the 
aggregate, if adversely determined could reasonably be likely to have a 
Material Adverse Effect; and

 
(v) promptly following receipt of notice by Seller, or Seller having 

knowledge, of the loss of Guarantor’s status as a REIT.
 

(f) Seller shall deliver to Buyer (i) notice of the occurrence of any Purchased Loan 
Event of Default promptly (and in any event not later than two (2) Business Days) after the 
earlier of the date that Seller receives notice or has actual knowledge thereof and (ii) any other 
information with respect to any Purchased Loan as may be reasonably requested by Buyer from 
time to time in each case to the extent in Seller’s possession or obtainable by Seller with the 
exercise of commercially reasonable efforts.

 
(g) Seller will permit Buyer or its designated representative to inspect Seller’s records 

with respect to the Collateral and the conduct and operation of its business related thereto upon 
reasonable prior written notice from Buyer or its designated representative, at such reasonable 
times and with reasonable frequency, and to make copies of extracts of any and all thereof, 
subject to the terms of any confidentiality agreement between Buyer and Seller.

 
(h) At any time from time to time upon the reasonable request of Buyer, at the sole 

expense of Seller, Seller will promptly and duly execute and deliver to Buyer such further 
instruments and documents and take such further actions as Buyer may reasonably request for 
the purposes of obtaining or preserving the full benefits of this Agreement including the security
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interests granted hereunder and of the rights and powers herein granted (including, among other 
things, filing such UCC financing statements as Buyer may reasonably request). If any amount 
payable under or in connection with any of the Collateral shall be or become evidenced by any 
promissory note, other instrument or chattel paper, such note, instrument or chattel paper shall be 
immediately delivered to Buyer, duly endorsed in a manner reasonably satisfactory to Buyer, to 
be held as Collateral pursuant to this Agreement, and the documents delivered in connection 
herewith.

 
(i) Seller shall provide Buyer with the following financial and reporting information:

 
(i) Within 45 days after the last day of each of the first three fiscal quarters in 

any fiscal year, Guarantor’s unaudited, consolidated statements of income 
and statements of changes in cash flow for such quarter and balance sheets 
as of the end of such quarter, in each case presented fairly in accordance 
with GAAP and certified as being true and correct by an officer’s 
certificate;

 
(ii) Within 120 days after the last day of its fiscal year, Guarantor’s audited, 

consolidated statements of income and statements of changes in cash flow 
for such year and balance sheets as of the end of such year, in each case 
presented fairly in accordance with GAAP, and accompanied, in all cases, 
by an unqualified report of PriceWaterhouseCoopers or another 
independent certified public accounting firm reasonably acceptable to 
Buyer;

 
(iii) Within 30 days after the last day of each calendar month, any and all 

property level financial information (including without limitation rent rolls 
and operating statements) received with respect to the Purchased Loan by 
Seller or an Affiliate during such calendar month; and

 
(iv) Within 45 days after the last day of each quarter in any fiscal year, an 

officer’s certificate from Master Seller addressed to Buyer certifying that, 
as of the end of such quarter, (x) no Default or Event of Default exists and
(y) Guarantor is in compliance with the financial covenants set forth in 
Section 5 of the Guaranty (including a calculation of each such financial 
covenant).

 
(j) Seller shall at all times comply in all material respects with all laws, ordinances, 

rules and regulations of any federal, state, municipal or other public authority having jurisdiction 
over Seller or any of its assets and Seller shall do or cause to be done all things reasonably 
necessary to preserve and maintain in full force and effect its legal existence, and all licenses 
material to its business.

 
(k) Seller shall at all times keep proper books of records and accounts in which full, 

true and correct entries shall be made of its transactions in accordance with GAAP and set aside 
on its books from its earnings for each fiscal year all such proper reserves in accordance with 
GAAP.
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(l) Seller shall observe, perform and satisfy all the terms, provisions, covenants and 

conditions required to be observed, performed or satisfied by it, and shall pay when due all costs, 
fees and expenses required to be paid by it, under the Transaction Documents. Seller shall pay 
and discharge all Taxes, levies, liens and other charges on its assets and on the Collateral that, in 
each case, in any manner would create any lien or charge upon the Collateral, except for any such 
Taxes as are being appropriately contested in good faith by appropriate proceedings diligently 
conducted and with respect to which adequate reserves have been provided in accordance with 
GAAP in all material respects. Seller shall timely file all Tax returns required to be filed by it or 
with respect to all or any portion of the Collateral.

 
(m) Seller shall advise Buyer in writing of the opening of any new chief executive office 

or the closing of any such office and of any change in Seller’s name or organizational structure or 
the places where the books and records pertaining to the Purchased Loan are held not less than 
five
(5) Business Days prior to taking any such action.

 
(n) Seller will maintain records with respect to the Collateral and the conduct and 

operation of its business with no less a degree of prudence than if the Collateral were held by 
Seller for its own account and will furnish Buyer, upon reasonable request by Buyer or its 
designated representative, with reasonable information reasonably obtainable by Seller with 
respect to the Collateral and the conduct and operation of its business.

 
(o) Seller shall provide Buyer with reasonable access to any operating statements, any 

occupancy status and any other property level information with respect to the Mortgaged 
Properties, plus any such additional reports as Buyer may reasonably request, in each case to the 
extent in Seller’s possession or reasonably obtainable by Seller.

 
(p) If Seller shall at any time become entitled to receive or shall receive any rights, 

whether in addition to, in substitution of, as a conversion of, or in exchange for a Purchased 
Loan, or otherwise in respect thereof, Seller shall accept the same as Buyer’s agent, hold the 
same in trust for Buyer and deliver the same forthwith to Buyer (or Custodian, as appropriate) in 
the exact form received, duly endorsed by Seller to Buyer, if required, together with all related 
necessary transfer documents, to be held by Buyer hereunder as additional collateral security for 
the Transactions. If any sums of money or property are paid or distributed in respect of the 
Purchased Loans and received by Seller, Seller shall, until such money or property is paid or 
delivered to Buyer, hold such money or property in trust for Buyer, segregated from other funds 
of Seller, as additional collateral security for the Transactions.

 
(q) Master Seller, and to the extent applicable, each Series Seller, shall maintain its 

existence as a limited liability company, organized solely and in good standing under the law of 
the State of Delaware (unless Seller shall have given Buyer at least ten (10) Business Days’ prior 
written notice that Seller intends to change the jurisdiction of its organization) and shall not 
dissolve, liquidate, merge with or into any other Person or otherwise change its organizational 
structure or documents or incorporate or organize in any other jurisdiction, without the prior 
written approval of Buyer, which approval shall not be unreasonably withheld, conditioned or 
delayed.
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(r) [Reserved].

 
(s) Seller shall be solely responsible for the fees and expenses of Custodian, Depository 

and each servicer of any or all of the Purchased Loans.
 

(t) [Reserved].
 

(u) Seller shall promptly notify Buyer of the resignation or termination of any servicer 
under any Servicing Agreement with respect to any Purchased Loan of which Seller has 
knowledge.

 
(v) Seller shall promptly notify Buyer of the establishment of a rating by any Rating 

Agency applicable to Guarantor and any downgrade in or withdrawal of such rating once 
established of which Seller has knowledge.

 
(w) Seller and Guarantor will maintain, or remain subject to, policies and procedures 

reasonably designed to ensure compliance by such party, its Subsidiaries, and their respective 
directors, officers, employees and agents with applicable Anti-Corruption Laws.

 
(x) Guarantor shall at all times continue to be (A) a REIT as defined in Section 856 of 

the Code (after giving effect to any cure or corrective periods or allowances, including pursuant 
to Sections 856(c), 857 and 860 of the Code), and (B) be entitled to a dividends paid deduction 
under Section 857 of the Code with respect to dividends paid by it with respect to each taxable 
year for which it claims a deduction on its Form 1120-REIT filed with the United States Internal 
Revenue Service. Seller shall at all times be a disregarded entity for U.S. federal income tax 
purposes.

 
12. SINGLE-PURPOSE ENTITY

 
Seller hereby represents and warrants to Buyer, and covenants with Buyer, with respect to 

each of Seller and Member, that as of the Closing Date, the Amendment and Restatement Date 
and so long as this Agreement or any of the Transaction Documents shall remain in effect (for 
purposes hereof, all references to the term “Seller” in this Section 12 shall be deemed to mean 
and refer to Master Seller and each Series Seller which is a party to this Agreement as of the 
applicable date):

 

(a) It is and will remain, Solvent and it has paid and will pay its debts and liabilities 
(including employment and overhead expenses) from its own assets as the same shall become 
due; provided, however, that nothing contained in this Section 12 or otherwise in this Agreement 
shall require any direct or indirect owners of Seller or Member to make any additional capital 
contributions to Seller or Member.

 
(b) It has complied and will comply with the provisions of its organizational 

documents.
 

(c) It has done or caused to be done and will, to the extent under its control, do all 
things necessary to observe all limited liability company formalities and to preserve its separate 
existence.
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(d) It has maintained and will maintain all of its books, records and bank accounts 

separate from those of its Affiliates, its members and any other Person, and will file its own Tax 
returns, if any, which are required by applicable law.

 
(e) It has held itself out and will at all times hold itself out to the public as, in the case 

of Master Seller and Member, a legal entity separate and distinct from any other entity (including 
any Affiliate), and, in the case of any Series Seller, distinct from any other entity (including any 
Affiliate, Master Seller or any other Series), it will correct any known misunderstanding 
regarding such status, it will conduct business in its own name, it will not identify itself or any of 
its Affiliates as a division or part of the other (except any Series Seller may refer to itself as a 
“series” of Master Seller), it will maintain and utilize separate stationery, invoices and checks, 
and Master Seller, any Series Seller and Member will pay to any Affiliate that incurs costs for 
office space and administrative services that it uses, the amount of such costs allocable to its use 
of such office space and administrative services.

 
(f) It has not owned and will not own any property or any other assets other than (i) in 

the case of Seller, the Purchased Loans, cash and other assets incidental to the origination, 
acquisition, ownership, hedging, administering, financing and disposition of Purchased Loans 
and
(ii) in the case of Member, its limited liability company interest in Seller.

 
(g) It has not engaged and will not engage in any business other than (i) in the case of 

Seller, the origination, acquisition, reacquisition, ownership, hedging, administering, financing, 
refinancing, and disposition of the Purchased Loans in accordance with the applicable provisions 
of the Transaction Documents and (ii) in the case of Member, acting as a member of Seller and 
entering into the Pledge Agreement.

 
(h) Except for capital contributions and capital distributions permitted under the terms 

and conditions of its organizational documents and property reflected on its books and records, it 
has not entered into, and will not enter into, any contract or agreement with any of its Affiliates 
(other than the Transaction Documents), except upon terms and conditions that are commercially 
reasonable and substantially similar to those that would be available on an arm’s-length basis 
with Persons other than such Affiliate.

 
(i) It has not incurred and will not incur any indebtedness or obligation, secured or 

unsecured, direct or indirect, absolute or contingent (including guaranteeing any obligation), 
other than (i) in the case of Seller (A) obligations under the Transaction Documents and (B) 
unsecured trade payables, in an aggregate amount not to exceed $250,000 at any one time 
outstanding, incurred in the ordinary course of originating, acquiring, owning, financing, and 
disposing of Eligible Loans; provided, however, that any such trade payables incurred by Seller 
shall be paid within sixty (60) days of the date incurred, and (ii) in the case of Member, 
obligations under the Pledge Agreement.

 
(j) Except to the extent expressly permitted under this Agreement, it has not made and 

will not make any loans or advances (other than Eligible Loans) to any other Person, and shall 
not acquire obligations or securities of any member or any Affiliate of any member (other than in
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connection with the acquisition, financing or refinancing of the Eligible Loans) or any other Person.

 

(k) It has maintained and intends to maintain adequate capital for the normal obligations 
reasonably foreseeable in a business of its size and character and in light of its contemplated 
business operations; provided, however, that nothing contained in this Section 12 or otherwise in 
this Agreement shall require any direct or indirect owners of Seller to make any additional capital 
contributions to Seller.

 
(l) It has not commingled and will not commingle its funds and other assets with those 

of any of its Affiliates or any other Person (except with Master Seller and other Series Sellers as 
contemplated under Section 5 hereof).

 
(m) It has maintained and will maintain its assets in such a manner that it will not be 

costly or difficult to segregate, ascertain or identify its individual assets from those of any of its 
Affiliates or any other Person.

 
(n) It has not held and will not hold itself out to be responsible for the debts or 

obligations of any other Person.
 

(o) Without the affirmative vote of the Independent Manager, it shall not file any 
insolvency or reorganization case or proceeding, institute any proceeding to be adjudicated as 
bankrupt or insolvent, or consent to the institution of bankruptcy or insolvency proceedings 
against it, or file a petition or answer or consent seeking reorganization or relief under the 
Bankruptcy Laws, or effect any similar procedure under any similar law, or consent to the filing 
of any such petition or to the appointment of a receiver, rehabilitator, conservator, liquidator, 
assignee, trustee or sequestrator (or other similar official) of Seller or of any substantial part of its 
property, or make an assignment for the benefit of creditors, or admit in writing its inability to 
pay its debts generally as they become due, or take any action in furtherance of any of the 
foregoing.

 
(p) It has no liabilities, contingent or otherwise, other than those normal and incidental 

to the origination, acquisition, ownership, hedging, financing and disposition of the Purchased 
Loans.

 

(q) It is an entity disregarded as a separate entity or treated as a partnership for U.S. 
federal income tax purposes and has not made any election under Section 301.7701-3(a) of the 
Treasury Regulations to be treated as an association taxable as a corporation for U.S. federal 
income tax purposes.

 
(r) It has maintained and shall maintain a sufficient number of employees (if any) in 

light of its contemplated business purpose.
 

(s) Each of Master Seller and Member will have at all times at least one (1) 
Independent Manager and will provide Buyer with up-to-date contact information for all 
Independent Manager(s) and a copy of the agreement pursuant to which each Independent
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Manager consents to and serves as an “Independent Manager” for Master Seller and each Series 
Seller.

 

(t) It has not pledged and will not pledge its assets to secure the obligations of any 
other Person, except in the case of Member, as contemplated by the Pledge Agreement.

 
(u) It has not and will not guarantee any obligation of any Person, including any 

Affiliate or become obligated for the debts of any other Person or hold out its credit as being 
available to pay the obligations of any other Person, except in the case of Member, as 
contemplated by the Pledge Agreement.

 
(v) It will not, to the fullest extent permitted by law, (i) engage in any dissolution, 

liquidation, consolidation, merger, division into two (2) or more limited liability companies or 
other legal entities, or (ii) engage in any sale or transfer of all or substantially all of its assets, 
except as expressly contemplated by this Agreement.

 
(w) It will not form, acquire or hold any subsidiary (whether corporate, partnership, 

limited liability company or other) or own any equity interest in any other entity or make any 
investment in any such Person.

 
(x) It has maintained and will maintain separate financial statements, showing its assets 

and liabilities separate and apart from those of any other Person and not have its assets listed on 
any financial statement of any other Person; provided, however, that its assets may have been and 
may be included in a consolidated financial statement of its Affiliate provided that (i) appropriate 
notation shall be made on such consolidated financial statements to indicate its separateness from 
such Affiliate and to indicate that its assets and credit are not available to satisfy the debts and 
other obligations of such Affiliate or any other Person and (ii) such assets shall also be listed on 
its own separate balance sheet.

 
(y) Master Seller has not established and shall not establish, and has not had and shall 

not have, any series of limited liability company, except for series that are intended to be and do 
become Series Sellers pursuant to this Agreement.

 
(z) The Master Seller LLC Agreement shall provide that (i) no Independent Manager of 

Seller may be removed or replaced without Cause, (ii) Buyer be given at least five (5) Business 
Days prior notice of the removal and/or replacement of the Independent Manager, together with 
the name and contact information of the replacement Independent Manager and evidence of the 
replacement’s satisfaction of the definition of Independent Manager and (iii) to the fullest extent 
permitted by law, and notwithstanding any duty otherwise existing in law or in equity, any 
Independent Manager of Seller shall consider only the interests of the applicable Seller, including 
its respective creditors, with respect to taking of, or otherwise voting on, any of the actions 
contemplated by Section 12(o) hereof, and, except for the duties to Seller as set forth in the 
immediately preceding clause (including duties to Member and Seller’s creditors solely to the 
extent of their economic interests in Seller, but excluding (A) all other interests of Member, (B) 
the interests of other Affiliates of Seller, and (C) the interests of any group of Affiliates of which 
Seller is a part), the Independent Manager shall not have any fiduciary duties to Member, any
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officer of Seller or any other Person; provided, that the foregoing shall not eliminate the implied 
contractual covenant of good faith and fair dealing.

 
(aa) It will not have its obligations guaranteed other than as contemplated in the 

Transaction Documents.
 

13. EVENTS OF DEFAULT; REMEDIES
 

(a) After the occurrence and during the continuance of an Event of Default, Seller 
hereby appoints Buyer as attorney-in-fact of Seller for the purpose of carrying out the provisions 
of this Agreement and taking any action and executing or endorsing any instruments that Buyer 
may deem necessary or advisable to accomplish the purposes hereof, which appointment as 
attorney-in-fact is irrevocable and coupled with an interest.

 
(I) Each of the following shall constitute a “Facility Event of Default”:

 
(i) an Act of Insolvency occurs with respect to Seller, Guarantor or Member;

 
(ii) An authorized representative of Seller, Guarantor or Member shall admit 

in writing its inability to, or its intention not to, perform any of its 
obligations hereunder or under any of the Transaction Documents,

 
(iii) either (A) the Transaction Documents shall for any reason not cause, or 

shall cease to cause, Buyer to be the owner free of any adverse claim 
(other than the rights of Seller pursuant to this Agreement) of any of the 
Purchased Loans; provided that, if such breach is not causing imminent 
material harm to Buyer’s rights or protections under this Agreement and 
such breach is capable of being cured, Seller shall have up to two (2) 
Business Days to cure such breach following the earlier of notice thereof 
from Buyer and Seller’s knowledge thereof, (B) the Transaction 
Documents with respect to any Transaction shall for any reason cease to 
create a valid first priority security interest in favor of Buyer in any of the 
Purchased Loans; provided that, if such breach is not causing imminent 
material harm to Buyer’s rights or protections under this Agreement and 
such breach is capable of being cured, Seller shall have up to two (2) 
Business Days to cure such breach following the earlier of notice thereof 
from Buyer and Seller’s knowledge thereof or (C) any provision of the 
Transaction Documents, any right or remedy of Buyer or obligation, 
covenant, agreement or duty of Seller thereunder, or any lien, security 
interest or control granted under in connection with the Transaction 
Documents or Purchased Loans terminates, is declared null and void, 
ceases to be valid and effective, ceases to be the legal, valid, binding and 
enforceable obligation of Seller or any other Person, or the validity, 
effectiveness, binding nature or enforceability thereof is contested, 
challenged, denied or repudiated by Seller or any Affiliate thereof, in each 
case directly, indirectly, in whole or in part;
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(iv) failure of Master Seller to make any payment owing to Buyer which has 

become due and payable under this Agreement or any other Transaction 
Document (other than any monetary Transaction Event of Default by any 
Series Seller under Sections 13(a)(II)(i)-(iv) hereof), whether by 
acceleration or otherwise under the terms of this Agreement or the other 
Transaction Documents, which failure is not remedied within five (5) 
Business Days after the earlier of notice thereof from Buyer to Seller or 
Seller’s actual knowledge thereof;

 
(v) any governmental, regulatory, or self-regulatory authority shall have taken 

any action to (A) remove, limit, restrict, suspend or terminate the rights, 
privileges, or operations of Seller, which removal, limitation, restriction, 
suspension or termination results in or is reasonably likely to result in a 
Material Adverse Effect in the determination of Buyer or (B) condemn, 
seize or appropriate, or assume custody or control of, all or any substantial 
part of the property of Seller;

 
(vi) a Change of Control shall have occurred that has not been consented to by 

Buyer in writing;
 

(vii) any representation (other than a Purchased Loan Representation) made by 
Seller or Guarantor in this Agreement or the other Transaction Documents 
shall have been incorrect or untrue in any material respect when made or 
repeated or deemed to have been made or repeated, as determined by 
Buyer in its sole and absolute discretion, applied in good faith, which 
incorrect or untrue representation, to the extent such breach is reasonably 
susceptible to cure, is not cured within the earlier of (A) five (5) Business 
Days after Seller obtains actual knowledge of such breach and (B) five (5) 
Business Days after notice from Buyer to Seller that such representation is 
incorrect or untrue;

 
(viii) either (A) Guarantor (1) shall fail to observe any of the financial covenants 

set forth in the Guaranty or (2) shall have defaulted or failed to perform 
any payment obligation under the Guaranty, or (B) Member shall have 
defaulted or failed to perform any payment obligation under the Member 
Guaranty, or (C) the Guaranty or Member Guaranty shall have been 
revoked, rescinded or otherwise cease to be in full force and effect;

 
(ix) a final, non-appealable judgment by any competent court in the United 

States of America having jurisdiction over Seller, Member or Guarantor, as 
applicable for the payment of money in an amount greater than $250,000 
(in the case of Seller or Member) or $10,000,000 (in the case of 
Guarantor) shall have been rendered against Seller, Member or Guarantor, 
as applicable, and remained undischarged or unpaid for a period of forty-
five
(45) days, during which period execution of such judgment is not 
effectively stayed by bonding over or other means acceptable to Buyer;

82
 

 
 



 
(x) Guarantor shall have defaulted or failed to perform under any note, 

indenture, loan agreement, guaranty, repurchase agreement, short sale, 
futures contract (including Eurodollar futures) or options contract or any 
interest rate swap, cap or collar agreement or derivatives transaction to 
which it is a party (other than a Transaction Document), which default (A) 
involves the failure to pay a monetary obligation of $10,000,000 or more, 
or (B) permits the acceleration of the maturity of obligations, or the 
declaration of a mandatory early repurchase date or termination date with 
respect to indebtedness or obligations of $10,000,000 or more, by any 
other party to or beneficiary of such note, indenture, loan agreement, 
guaranty, repurchase agreement, swap agreement or other contract 
agreement or transaction; provided, however, that any such default, failure 
to perform or breach shall not constitute a Facility Event of Default if 
Guarantor cures such default, failure to perform or breach, as the case may 
be, within the grace period, if any, expressly provided under the applicable 
agreement;

 
(xi) Seller or Member shall have defaulted or failed to perform under any note, 

indenture, loan agreement, guaranty, repurchase agreement, short sale, 
futures contract (including Eurodollar futures) or options contract or any 
interest rate swap, cap or collar agreement or derivatives transaction to 
which it is a party (other than a Transaction Document), which default (A) 
involves the failure to pay a monetary obligation of $250,000 or more, or
(B) permits the acceleration of the maturity of obligations, or the 
declaration of a mandatory early repurchase date or termination date with 
respect to indebtedness or obligations of $250,000 or more, by any other 
party to or beneficiary of such note, indenture, loan agreement, guaranty, 
repurchase agreement, swap agreement or other contract agreement or 
transaction; provided, however, that any such default, failure to perform or 
breach shall not constitute a Facility Event of Default if Seller or Member, 
as applicable, cures such default, failure to perform or breach, as the case 
may be, within the grace period, if any, expressly provided under the 
applicable agreement;

 
(xii) if Seller, Member or Guarantor defaults beyond any applicable grace 

period in paying any amount or performing any obligation due to Buyer or 
any Affiliate of Buyer under any other financing, swap, hedging, security 
or credit agreement between Seller or Guarantor and Buyer or any Affiliate 
of Buyer;

 
(xiii) any breach of any of the negative covenants set forth in Section 10 hereof; 

provided, however, that, solely with respect to a breach of clauses (a), (c), 
(e), (g), (h), (j), (k), (l), (m), (q), (t), (u) or (v) of Section 10 (and subject to 
the condition with respect to a breach of clauses (a), (k), (l), (m), (q) or (v) 
of Section 10 only, that such breach could not reasonably be expected to 
cause a Material Adverse Effect), such breach shall not be considered to be 
an Event of Default if, within ten (10) Business Days following the earlier
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of (1) delivery of notice of such breach to Seller by Buyer and (2) Seller 
otherwise having actual knowledge of such breach, Seller either (x) cures 
such breach if such breach is reasonably susceptible to cure, or (y) 
terminates the affected Transaction and repurchases the related Purchased 
Loan in full for the related Repurchase Price therefor;

 
(xiv) if Seller, Member or Guarantor shall breach or fail to perform any of the 

terms, covenants, obligations or conditions of this Agreement or any other 
Transaction Document, other than as specifically otherwise referred to in 
this definition of “Facility Event of Default”, and such breach or failure to 
perform is not remedied within ten (10) Business Days after written notice 
thereof to Seller, Member or Guarantor, as applicable, by Buyer, or such 
other (shorter or longer) cure period (if any) as may be expressly provided 
herein or in such Transaction Document (unless this Agreement or such 
other Transaction Document expressly provides that such breach or failure 
constitutes an immediate Facility Event of Default, in which case no notice 
or cure period shall apply);

 
(xv) (A) Seller or an ERISA Affiliate shall engage in any “prohibited 

transaction” (as defined in Section 406 of ERISA or Section 4975 of the 
Code) involving any Plan that is not exempt from such Sections of ERISA 
and the Code, (B) any material “accumulated funding deficiency” (as 
defined in Section 302 of ERISA), whether or not waived, shall exist with 
respect to any Plan or any Lien in favor of the Pension Benefit Guaranty 
Corporation or a Plan shall arise on the assets of Seller or any ERISA 
Affiliate, (C) a Reportable Event (as referenced in Section 4043(b)(3) of 
ERISA) shall occur with respect to, or proceedings shall commence to 
have a trustee appointed, or a trustee shall be appointed, to administer or to 
terminate, any Plan, which Reportable Event (as so defined) or 
commencement of proceedings or appointment of a trustee is, in the 
reasonable opinion of Buyer, likely to result in the termination of such Plan 
for purposes of Title IV of ERISA, (D) any Plan shall terminate for 
purposes of Title IV of ERISA, (E) Seller or any ERISA Affiliate shall, or 
in the reasonable opinion of Buyer is likely to, incur any liability in 
connection with a withdrawal from, or the insolvency or reorganization of, 
a Multiemployer Plan or (F) any other event or condition shall occur or 
exist with respect to a Plan; and in each case in clauses (A) through (F) 
above, such event or condition, together with all other such events or 
conditions, if any, could reasonably be expected to have a Material 
Adverse Effect;

 
(xvi) if Seller enters into, consents or assents to or takes any Material Action 

with respect to any Purchased Loan or Purchased Loan Document and 
Seller fails to obtain Buyer’s prior written consent; provided that, except 
with respect to any Material Action relating to (i) a change in the term of a 
Purchased Loan, the principal amount of a Purchased Loan or the interest 
rate of a
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Purchased Loan, (ii) any release of material collateral for a Purchased 
Loan or any guarantor in respect of a Purchased Loan (other than in 
accordance with the Purchased Loan Documents), or (iii) with respect to a 
waiver of any material event of default under and as defined in the related 
Purchased Loan Documents, such breach shall not be considered to be an 
Event of Default if, within five (5) Business Days following the earlier of 
(1) delivery of notice of such breach to Seller by Buyer and (2) Seller 
otherwise having actual knowledge of such breach, Seller either (x) cures 
such breach if such breach is reasonably susceptible to cure, or (y) 
terminates the affected Transaction and repurchases the related Purchased 
Loan in full for the related Repurchase Price therefor;

 
(xvii) Guarantor (A) fails (x) to qualify as a REIT (after giving effect to any cure 

or corrective periods or allowances or other actions, including pursuant to 
Sections 856(c), 857 and 860 of the Code), permitted to be taken by 
Guarantor to maintain its REIT status), or (y) to continue to be entitled to a 
dividends paid deduction under Section 857 of the Code with respect to 
dividends paid by it and therefore fails the requirements of Section 857(a)
(1) of the Code (after giving effect to any cure or corrective provisions, 
including pursuant to Section 860 of the Code) or (B) enters into a 
“prohibited transaction” as defined in Section 857(b)(6)(B)(iii) of the Code 
(taking into account Sections 857(b)(6)(C), 857(b)(6)(D) and 857(b)(6)(E) 
of the Code) that results in “prohibited transactions taxes” having an 
amount greater than $10,000,000 for any taxable year being imposed on 
Guarantor; or

 
(xviii) Guarantor’s audited annual financial statements or the notes thereto or 

other opinions or conclusions stated therein are qualified or limited by 
reference to the status of Guarantor’ as a “going concern” or a reference of 
similar import, other than a qualification or limitation expressly related to 
Buyer’s rights in the Purchased Loans.

 
(II) Each of the following shall constitute a “Transaction Event of Default”:

 
(i) the applicable Series Seller fails to repurchase a Purchased Loan upon the 

applicable Repurchase Date therefor;
 

(ii) the applicable Series Seller fails to pay any Margin Deficit with respect to 
a Purchased Loan when required pursuant to Section 4 hereof;

 
(iii) the applicable Series Seller fails to repurchase a Purchased Loan which is 

the subject of a Mandatory Early Repurchase, as and when required 
pursuant to Section 3(l) hereof;

 
(iv) the failure of Buyer to receive on any Remittance Date any amount due to 

Buyer for a Transaction pursuant to Sections 5(c) or 5(d) hereof; or
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(v) any Purchased Loan Representation (subject to any exceptions to such 

representations and warranties disclosed in writing by Seller to Buyer that 
are approved by Buyer in writing in its sole and absolute discretion and set 
forth on Schedule 3 to the related Confirmation) with respect to any 
Purchased Loan in any Transaction Document shall have been incorrect or 
untrue in any material respect when made or repeated or deemed to have 
been made or repeated and such incorrect or untrue Purchased Loan 
Representation, to the extent such breach is reasonably susceptible to cure, 
continues unremedied for five (5) Business Days after the earlier of notice 
thereof from Buyer or Seller obtaining actual knowledge of such breach 
(unless Seller shall have made any such representation with actual 
knowledge that it was materially incorrect or untrue at the time made, in 
which case such breach shall constitute an immediate Transaction Event of 
Default); provided that a Transaction Event of Default shall not be deemed 
to have occurred if the applicable Series Seller terminates the related 
Transaction and repurchases the related Purchased Loan(s) on an Early 
Repurchase Date no later than five (5) Business Days after notice from 
Buyer to the applicable Series Seller that such Purchased Loan 
Representation is incorrect or untrue.

 
(b) If a Facility Event of Default shall occur and be continuing, the following rights and 

remedies shall be available to Buyer:
 

(i) At the option of Buyer, exercised by written notice to Seller (which option 
shall be deemed to have been exercised, even if no written notice is given, 
automatically and immediately upon the occurrence of an Event of Default 
under Section 13(a)(I)(i) hereof), the Repurchase Date for each 
Transaction hereunder shall, if it has not already occurred, be deemed 
immediately to occur (the date on which such option is exercised or 
deemed to have been exercised being referred to hereinafter as the 
“Accelerated Repurchase Date”).

 
(ii) If Buyer exercises or is deemed to have exercised the option referred to in 

Section 13(b)(i) hereof:
 

(A) Seller’s obligations hereunder to repurchase all Purchased Loans 
shall become immediately due and payable on and as of the 
Accelerated Repurchase Date; and

 
(B) the Repurchase Price with respect to each Transaction (determined 

as of the Accelerated Repurchase Date) shall include the accrued 
and unpaid Price Differential with respect to each Purchased Loan 
accrued at the Pricing Rate applicable upon the occurrence of an 
Event of Default commencing upon the occurrence of such Event 
of Default and continuing for long as such Event of Default 
continues; and
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(C) Custodian shall, upon the request of Buyer, deliver to Buyer all 

Purchased Loan Documents, instruments, certificates and other 
documents then held by Custodian relating to the Purchased Loans.

 
(iii) Upon the occurrence of a Facility Event of Default, Buyer may (A) 

immediately sell, on a servicing released basis, at a public or private sale in 
a commercially reasonable manner and at such price or prices as Buyer 
may deem satisfactory in its sole and absolute discretion any or all of the 
Purchased Loans or (B) in its sole and absolute discretion elect, in lieu of 
selling all or a portion of such Purchased Loans, to give Seller credit for 
such Purchased Loans in an amount equal to the Market Value of such 
Purchased Loans against the aggregate unpaid Repurchase Price for such 
Purchased Loans and any other amounts owing by Seller under this 
Agreement or the Transaction Documents. The proceeds of any disposition 
of Purchased Loans effected pursuant to this Section 13(b)(iii) shall be 
applied pursuant to Section 5(e).

 
(iv) The parties acknowledge and agree that (1) the Purchased Loans subject to 

Transactions hereunder are not instruments traded in a recognized market, 
and, in the absence of a generally recognized source for prices or bid or 
offer quotations for any Purchased Loans, Buyer may establish the source 
therefor in its sole and absolute discretion and (2) all prices, bids and offers 
shall be determined together with accrued Available Income (except to the 
extent contrary to market practice with respect to the relevant Purchased 
Loans). The parties recognize that it may not be possible to purchase or 
sell all of the Purchased Loans on a particular Business Day, or in a 
transaction with the same purchaser, or in the same manner because the 
market for such Purchased Loans may not be liquid at such time. In view 
of the nature of the Purchased Loans, the parties agree that liquidation of a 
Transaction or the Purchased Loans pursuant to this Section 13(b) or 
Section 13(c) hereof does not require a public purchase or sale and that a 
good faith private purchase or sale shall be deemed to have been made in a 
commercially reasonable manner. Accordingly, Buyer may elect, in its sole 
and absolute discretion the time and manner of liquidating any Purchased 
Loans pursuant to this Section 13(b) or Section 13(c) hereof, and nothing 
contained herein shall (A) obligate Buyer to liquidate any Purchased Loans 
on the occurrence and during the continuance of an Event of Default or to 
liquidate all of the Purchased Loans in the same manner or on the same 
Business Day or (B) constitute a waiver of any right or remedy of Buyer.

 
(v) Seller shall be liable to Buyer for (A) the amount of all out-of-pocket 

expenses, including reasonable legal fees and expenses, incurred by Buyer 
in connection with or as a consequence of an Event of Default, (B) all 
costs incurred in connection with covering transactions, and (C) any other 
actual
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out-of-pocket loss, damage, cost or expense directly arising or resulting from 
the occurrence of an Event of Default.

 
(vi) Buyer shall have, in addition to its rights and remedies under the 

Transaction Documents, all of the rights and remedies provided by 
applicable federal, state and local laws (including, without limitation, if the 
Transactions are characterized as secured financings, the rights and 
remedies of a secured party under the UCC of the State of New York, to 
the extent that the UCC is applicable, and the right to offset any mutual 
debt and claim), in equity, and under any other agreement between Buyer 
and Seller. Without limiting the generality of the foregoing, Buyer shall be 
entitled to exercise set off rights in accordance with Section 26 with 
respect to the proceeds of the liquidation of the Purchased Loans, whether 
or not such obligations are then due, without prejudice to Buyer’s right to 
recover any deficiency.

 
(vii) Subject to the notice and grace periods set forth herein, Buyer may 

exercise any or all of the remedies available to Buyer immediately upon 
the occurrence of an Event of Default and at any time during the 
continuance thereof. Except as expressly required herein or in the other 
Transaction Documents, Buyer shall not be required, to give notice to 
Seller or any other Person prior to exercising any remedy in respect of an 
Event of Default. All rights and remedies arising under the Transaction 
Documents, as amended from time to time, are cumulative and not 
exclusive of any other rights or remedies which Buyer may have.

 
(viii) Buyer may enforce its rights and remedies hereunder without prior judicial 

process or hearing, and Seller hereby expressly waives any defenses Seller 
might otherwise have to require Buyer to enforce its rights by judicial 
process. Unless prohibited by Requirements of Law, Seller also waives any 
defense Seller might otherwise have arising from the use of nonjudicial 
process, disposition of any or all of the Purchased Loans, or from any other 
election of remedies. Seller recognizes that nonjudicial remedies are 
consistent with the usages of the trade, are responsive to commercial 
necessity and are the result of a bargain at arm’s length.

 
(ix) Upon the designation of any Accelerated Repurchase Date, Buyer may 

exercise all set off rights available to it under Section 26. If a sum or 
obligation is unascertained, Buyer may, in good faith, estimate that 
obligation and set-off in accordance with Section 26 in respect of the 
estimate, subject to the relevant party accounting to the other when the 
obligation is ascertained. This Section 13(b)(ix) shall be without prejudice 
and in addition to any right of set-off, combination of accounts, lien or 
other rights to which any party is at any time otherwise entitled (whether 
by operation of law, contract or otherwise).
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(x) Seller shall within two (2) Business Days following Buyer’s written 

request, to execute and deliver to Buyer such documents, instruments, 
certificates, assignments and other writings, and do such other acts as 
Buyer may reasonably request for the purposes of assuring, perfecting and 
evidencing Buyer’s ownership of the Purchased Loans, including without 
limitation: (i) forwarding, to Buyer or Buyer’s designee (including, if 
applicable, Custodian), any payments Seller may hereafter receive on 
account of the Purchased Loans, in each case promptly upon receipt 
thereof; (ii) delivering to Buyer or such designee any originals of 
certificates, instruments, documents, notices or files evidencing or relating 
to the Purchased Loans which are in Seller’s possession or under its 
control; (iii) delivering to Buyer underwriting summaries, credit memos, 
assets summaries, status reports or similar documents relating to the 
Purchased Loans and in Sellers possession or under its control.

 
(xi) Buyer may complete and record and/or file, as applicable, any 

assignments, allonges, endorsements, powers or other documents or 
instruments executed in blank with respect to any or all of the Purchased 
Loans and otherwise obtain physical possession of all Purchased Loan 
Documents and all other instruments, certificates and documents then held 
by or on behalf of Custodian under the Custodial Agreement. Buyer may 
obtain physical possession of all Servicing Records, Servicing Agreements 
and other files and records of Seller or Servicer. Seller shall deliver to 
Buyer such assignments and other documents with respect thereto as 
Buyer shall request. It is acknowledged and agreed that Buyer shall not 
complete, record and/or file, as applicable, any assignments, allonges, 
endorsements, powers or other documents or instruments executed in 
blank with respect to any Purchased Loan unless and until a Facility Event 
of Default has occurred and is continuing or a Transaction Event of 
Default has occurred and is continuing with respect to such Purchased 
Loan.

 
(c) Without limiting Buyer’s rights and remedies under Section 13(b) hereof or 

otherwise available under the Transaction Documents, at law or in equity, if a Transaction Event 
of Default shall occur and be continuing, the following rights and remedies shall be available to 
Buyer:

 

(i) At the option of Buyer, exercised by written notice to Seller, the 
Repurchase Date for the applicable Transaction shall, if it has not already 
occurred, be deemed immediately to occur (the “Accelerated Transaction 
Repurchase Date”).

 
(ii) If Buyer exercises or is deemed to have exercised the option referred to in 

Section 13(c)(i) hereof:
 

(A) the applicable Series Seller’s obligations hereunder to repurchase 
the applicable Purchased Loan shall become immediately due and
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payable on and as of the Accelerated Transaction Repurchase Date; 
and

 
(B) the Repurchase Price with respect to such Transaction (determined 

as of the Accelerated Transaction Repurchase Date) shall include 
the accrued and unpaid Price Differential with respect to such 
Purchased Loan accrued at the Pricing Rate applicable upon the 
occurrence of a Transaction Event of Default commencing upon the 
occurrence of such Event of Default and continuing for long as 
such Event of Default continues; and

 
(C) Custodian shall, upon the request of Buyer, deliver to Buyer all 

Purchased Loan Documents, instruments, certificates and other 
documents then held by Custodian relating to the applicable 
Purchased Loan.

 
(iii) Upon the occurrence of a Transaction Event of Default, Buyer may (A) 

immediately sell, at a public or private sale in a commercially reasonable 
manner and at such price or prices as Buyer may deem satisfactory in its 
sole and absolute discretion the applicable Purchased Loan or (B) in its 
sole and absolute discretion elect, in lieu of selling all or a portion of such 
Purchased Loan, to give Seller credit for such Purchased Loan in an 
amount equal to the Market Value of such Purchased Loan against the 
aggregate unpaid Repurchase Price for such Purchased Loan and any other 
amounts owing by Seller under this Agreement or the Transaction 
Documents. The proceeds of any disposition of any Purchased Loan 
effected pursuant to this Section 13(c)(iii) shall be applied pursuant to 
Section 5(e).

 
(iv) Buyer may complete and record and/or file, as applicable, any 

assignments, allonges, endorsements, powers or other documents or 
instruments executed in blank with respect to the applicable Purchased 
Loan and otherwise obtain physical possession of all Purchased Loan 
Documents and all other instruments, certificates and documents then held 
by or on behalf of Custodian under the Custodial Agreement relating to 
such Purchased Loan. Buyer may obtain physical possession of all 
Servicing Records, Servicing Agreements and other files and records of 
Seller or Servicer relating to such Purchased Loan. Seller shall deliver to 
Buyer such assignments and other documents with respect to the 
applicable Purchased Loan as Buyer shall request. It is acknowledged and 
agreed that Buyer shall not complete, record and/or file, as applicable, any 
assignments, allonges, endorsements, powers or other documents or 
instruments executed in blank with respect to any Purchased Loan unless 
and until a Facility Event of Default has occurred and is continuing or a 
Transaction Event of Default has occurred and is continuing with respect 
to such Purchased Loan.
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14. LIMITATIONS ON RECOURSE AGAINST SERIES SELLERS

 
Buyer acknowledges that Master Seller is organized as a series limited liability company 

under Section 18-215 of the Delaware Limited Liability Company Act. Notwithstanding that this 
Agreement and the other Transaction Documents have been executed on behalf of Seller without 
reference to any particular Series Seller, Buyer agrees to treat each Transaction under this 
Agreement as the obligation of the particular Series Seller of Master Seller that enters into the 
Transaction for the related Purchased Loan(s). Provided that no Facility Event of Default shall 
have occurred and be continuing hereunder, the Repurchase Obligations of any Series Seller 
relating to or arising from the Transaction(s) to which such Series Seller is a party shall be 
enforceable only against such Series Seller and with respect to the Purchased Loan(s) relating to 
such Transaction(s) and not against any other Series Seller or any other Purchased Loan. 
Notwithstanding the foregoing or anything to the contrary contained in this Agreement or any 
other Transaction Document, Buyer shall be entitled to exercise any and all remedies available to 
Buyer under Section 13(b) hereof against Seller and any and all Purchased Loans subject to 
Transactions hereunder upon the occurrence and continuance of a Facility Event of Default.

 
15. RECORDING OF COMMUNICATIONS

 
EACH OF BUYER AND SELLER SHALL HAVE THE RIGHT (BUT NOT THE 

OBLIGATION) FROM TIME TO TIME TO MAKE OR CAUSE TO BE MADE TAPE 
RECORDINGS OF COMMUNICATIONS BETWEEN ITS EMPLOYEES, IF ANY, AND 
THOSE OF THE OTHER PARTY WITH RESPECT TO TRANSACTIONS; PROVIDED, 
HOWEVER, THAT SUCH RIGHT TO RECORD COMMUNICATIONS SHALL BE 
LIMITED TO COMMUNICATIONS OF EMPLOYEES TAKING PLACE ON THE 
TRADING FLOOR OF THE APPLICABLE PARTY. EACH OF BUYER AND SELLER 
HEREBY CONSENTS TO THE ADMISSIBILITY OF SUCH TAPE RECORDINGS IN 
ANY COURT, ARBITRATION, OR OTHER PROCEEDINGS, IF AND TO THE 
EXTENT CONSISTENT WITH APPLICABLE LAW AND THE RULES OF COURT 
AND EVIDENCE.

 
16. NOTICES AND OTHER COMMUNICATIONS

 
Unless otherwise provided in this Agreement, all notices, consents, approvals and 

requests required or permitted hereunder shall be given in writing and shall be effective for all 
purposes if hand delivered or sent by (a) hand delivery, with proof of attempted delivery, (b) 
certified or registered United States mail, postage prepaid, (c) expedited prepaid delivery service, 
either commercial or United States Postal Service, with proof of attempted delivery, or (d) by 
telecopy (with answerback acknowledged) or email provided that such telecopy or email notice 
must also be delivered by one of the means set forth in (a), (b) or (c) above, to the address 
specified in Annex I hereto or at such other address and person as shall be designated from time 
to time by any party hereto, as the case may be, in a written notice to the other parties hereto in 
the manner provided for in this Section 16. A notice shall be deemed to have been given: (a) in 
the case of hand delivery, at the time of delivery, (b) in the case of registered or certified mail, 
when delivered on a Business Day, (c) in the case of expedited prepaid delivery upon delivery on 
a Business Day, or (d) in the case of telecopy or email, upon receipt of answerback confirmation 
or upon transmission,
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respectively; provided that (i) such telecopy or email notice was also delivered by one of the 
means set forth in (a), (b) or (c) above (which may arrive after such telecopy or email), and (ii) 
the transmitting party did not receive an electronic notice of a transmission failure. A party 
receiving a notice which does not comply with the technical requirements for notice under this 
Section 16 may elect to waive any deficiencies and treat the notice as having been properly 
given.

 
17. ENTIRE AGREEMENT; SEVERABILITY

 
This Agreement shall supersede any existing agreements between the parties containing 

general terms and conditions for repurchase transactions. Each provision and agreement herein 
shall be treated as separate and independent from any other provision or agreement herein and 
shall be enforceable notwithstanding the unenforceability of any such other provision or 
agreement. Each party agrees that (a) each Transaction is in consideration of and in reliance on 
the fact that all Transactions constitute a single business and contractual relationship, and that 
each Transaction has been entered into in consideration of the other Transactions, (b) a default by 
it in the payment or performance of any its obligations under a Transaction shall constitute a 
default by it with respect to all Transactions, (c) Buyer may set off claims and apply properties 
and assets held by or on behalf of Buyer with respect to any Transaction against the Repurchase 
Obligations owing to Buyer with respect to other Transactions, and (d) payments, deliveries and 
other transfers made by or on behalf of any party with respect to any Transaction shall be deemed 
to have been made in consideration of payments, deliveries and other transfers with respect to all 
Transactions, and the obligations of each party to make any such payments, deliveries and other 
transfers may be applied against each other and netted.

 
18. ASSIGNABILITY

 
(a) The rights and obligations of Seller under this Agreement and the other Transaction 

Documents and under any Transaction shall not be assigned by Seller without the prior written 
consent of Buyer, which consent may be granted or withheld in Buyer’s sole discretion.

 
(b) Buyer may assign its rights and obligations under this Agreement and the other 

Transaction Documents and/or under any Transaction or may issue one or more participation 
interests with respect to any or all of the Transactions, without the consent of, and without prior 
notice to, Seller, to any other Person, and, in connection therewith, may bifurcate or allocate (i.e. 
senior/subordinate) amounts owed to Buyer; provided, that so long as no Event of Default has 
occurred and is continuing, (i) Buyer shall not assign or grant participations in its rights and 
obligations hereunder to any Prohibited Transferee, and (ii) unless Buyer assigns and/or 
participates all of its interests under this Agreement to any Person that is not an Affiliate of 
Buyer, Buyer shall maintain full control over all decisions to be made under this Agreement and 
each of the other Transaction Documents (it being understood and agreed that participants in 
Buyer’s rights under this Agreement and the other Transaction Documents may be entitled, 
pursuant to the terms of any such participation, to certain consent rights (in each case, solely to 
the extent of Buyer’s rights under this Agreement) over certain decisions and determinations 
deemed material under the terms of such participation) and Seller shall not be required to interact 
with any Person other than Buyer or an Affiliate of Buyer. Notwithstanding the foregoing, if an 
Event of Default shall have occurred and be continuing, Buyer may assign and/or grant 
participations in any and all
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of its rights and obligations to any Prohibited Transferee without notice to or consent of Seller, 
and otherwise may assign or grant participations without limitations, restrictions or conditions of 
any kind. Seller shall reasonably cooperate at Buyer’s sole cost and expense with Buyer in 
connection with any assignment or participation, provided Seller’s obligations under such 
Transaction are not increased and its rights under such Transaction are not impaired. Seller 
agrees that any assignee or participant shall be entitled to the benefits of Sections 3(i) and 29 
hereof (subject to the limitations and requirements under Section 29 hereof (it being understood 
that the applicable documentation required under Section 29(e) hereof shall be delivered to the 
participating Buyer)); provided that, no assignee or participant will be entitled to any greater 
payment under Sections 3(i) or 29 hereof, than its assignor or participating Buyer would have 
been entitled to receive with respect to the applicable assigned or participated rights and 
obligations, except to the extent such entitlement to receive a greater payment results from the 
adoption of or any change in any Requirement of Law or in the interpretation or application 
thereof by a Governmental Authority or compliance by Buyer, assignee or such participant with a 
request or directive (whether or not having the force of law) from a central bank or other 
Governmental Authority having jurisdiction over Buyer, such assignee or such participant, in 
each case made or issued after the participant or assignee acquired the applicable interest.

 
(c) Buyer shall, acting for this purpose as a non-fiduciary agent of Seller (the 

“Registrar”), maintain at one of its offices located in the United States a record of ownership (the 
“Register”) on which is entered the name and address of all assignees of Buyer and each such 
assignee’s interest in the rights under this Agreement and the other Transaction Documents. All 
assignments pursuant to Section 18 hereof shall be recorded on the Register. This provision is 
intended to be interpreted so that the indebtedness (for federal income tax purposes, as set forth 
in Section 22(e) hereof) evidenced by the Transaction Documents is treated as being in registered 
form in accordance with Section 5f.103-1(c) of the Treasury Regulations. The Register shall be 
available for inspection by Seller at any reasonable time and from time to time upon reasonable 
prior notice. The entries in the Register shall be conclusive absent manifest error, and Buyer and 
Seller shall treat each Person whose name is recorded in the Register pursuant to the terms hereof 
as a Buyer hereunder for all purposes of this Agreement. Buyer may, at any time, designate any 
other Person, including, subject to Seller’s consent in its sole discretion, Seller, to be the 
successor Registrar.

 
(d) Each Buyer that sells a participation shall, acting for this purpose as a non-fiduciary 

agent of Seller, maintain a register on which is entered the name and address of each participant 
and such participant’s interest in the rights under this Agreement and the other Transaction 
Documents (the “Participant Register”); provided that, no Buyer shall have any obligation to 
disclose all or any portion of the Participant Register (including the identity of any participant or 
any information relating to a participant’s interest in any rights or obligations under this 
Agreement and the other Transaction Documents) to any Person except to the extent that such 
disclosure is necessary to establish that such rights or obligations are in registered form in 
accordance with Section 5f.103-1(c) of the Treasury Regulations. The entries in each Participant 
Register shall be conclusive absent manifest error, and the applicable Buyer shall treat each 
Person whose name is recorded in such Participant Register as the owner of the related rights and 
obligations for all purposes of this Agreement notwithstanding notice to the contrary.
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(e) Subject to the foregoing, this Agreement and the other Transaction Documents and 

any Transactions shall be binding upon and shall inure to the benefit of the parties and their 
respective successors and assigns. Nothing in this Agreement or the other Transaction 
Documents, express or implied, shall give to any Person, other than the parties to the Transaction 
Documents and their respective successors and permitted assigns, any benefit or any legal or 
equitable right, power, remedy or claim under the Transaction Documents.

 
19. GOVERNING LAW

 
This Agreement shall be governed by and construed in accordance with the laws of the 

State of New York without giving effect to the conflict of law principles thereof (except for 
Section 5-1401 of the New York General Obligations Law).

 
20. NO WAIVERS, ETC.

 
No express or implied waiver of any Default or Event of Default by Buyer shall 

constitute a waiver of any other Default or Event of Default and no exercise of any right or 
remedy hereunder by Buyer shall constitute a waiver of its right to exercise any other right or 
remedy hereunder. No modification or waiver of any provision of this Agreement and no consent 
by any party to a departure herefrom shall be effective unless and until such shall be in writing 
and duly executed by both of the parties hereto. Without limitation of the foregoing, the failure to 
give a notice pursuant to Section 4(b) or 4(c) hereof will not constitute a waiver of any right to 
do so at a later date.

 
21. USE OF EMPLOYEE PLAN ASSETS

 
(a) No plan assets within the meaning of 29 C.F.R. § 2510.3-101 as modified in 

operation by Section 3(42) of ERISA (“Plan Assets”) of any Plan subject to any provision of 
ERISA or Section 4975 of the Code shall be used in connection with any Transaction. If any such 
assets are intended to be used by either party hereto (the “Plan Party”) in the Transaction, the 
Plan Party shall so notify the other party prior to the Transaction. The Plan Party shall represent 
in writing to the other party that the Transaction does not constitute a prohibited transaction 
under ERISA or is otherwise exempt therefrom, and the other party may proceed in reliance 
thereon but shall not be required so to proceed.

 
(b) Subject to the last sentence of subparagraph (a) of this Section 21, if assets of Seller 

are deemed to be Plan Assets, any such Transaction shall proceed only if Seller furnishes or has 
furnished to Buyer its most recent available audited statement of its financial condition and its 
most recent subsequent unaudited statement of its financial condition.

 
(c) By entering into a Transaction pursuant to this Section 21, if assets of Seller are 

deemed to be Plan Assets, Seller shall be deemed (i) to represent to Buyer that since the date of 
Seller’s latest such financial statements, there has been no material adverse change in Seller’s 
financial condition which Seller has not disclosed to Buyer, and (ii) to agree to provide Buyer 
with future audited and unaudited statements of its financial condition as they are issued, so long 
as it is a Seller in any outstanding Transaction involving a Plan Party.
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22. INTENT

 
(a) The parties intend, agree and acknowledge that: (i) this Agreement, together with all 

Transactions, constitutes a single agreement; (ii) this Agreement and each Transaction to the 
extent that it has a Repurchase Date less than one year after the Purchase Date qualifies as a 
“repurchase agreement” as that term is defined in Section 101(47) of the Bankruptcy Code, (iii) 
this Agreement and each Transaction qualifies as a “securities contract” as that term is defined in 
Section 741(7) of the Bankruptcy Code, (iv) each payment under this Agreement has been made 
by, to or for the benefit of a “financial institution” as defined in section 101(22) of the 
Bankruptcy Code, a “financial participant” as defined in section 101(22A) of the Bankruptcy 
Code or “repo participant” as defined in section 101(46) of the Bankruptcy Code, (v) the grant of 
a security interest set forth in Sections 6 and 28(b) hereof to secure the rights of Buyer hereunder 
also constitutes a “repurchase agreement” (where applicable) as contemplated by Section 
101(47)(A)(v) of the Bankruptcy Code and a “securities contract” as contemplated by Section 
741(7)(A)(xi) of the Bankruptcy Code and are a part of this Agreement, (vi) the pledge of each 
Mezzanine Loan constitutes “a security agreement or other arrangement or other credit 
enhancement” that is “related to” this Agreement and Transactions hereunder within the meaning 
of Sections 101(38A)(A), 101(47)(A)(v) and 741(7)(A)(xi) of the Bankruptcy Code, and (vii) 
each of the Purchased Loans shall constitute a security, a mortgage loan or an interest in a 
mortgage loan. It is further understood that this Agreement is intended to constitute a “master 
netting agreement” as defined in Section 101(38A) of the Bankruptcy Code, with respect to each 
Transaction so constituting a “repurchase agreement” (where applicable) or “securities contract”. 
Each party hereto hereby further agrees that it shall not challenge the characterization of this 
Agreement as a “repurchase agreement,” “securities contract” and/or “master netting agreement” 
within the meaning of the Bankruptcy Code.

 
(b) The parties intend, agree and acknowledge that either party’s right to accelerate or 

terminate this Agreement or to liquidate Purchased Loans delivered to it in connection with the 
Transaction hereunder or to exercise any other remedies pursuant to Section 13 hereof is a 
contractual right to liquidate, terminate or accelerate such Transaction as described in Sections 
555 and 559 of the Bankruptcy Code and the Buyer shall be entitled to, without limitation, the 
liquidation, termination, acceleration, offset, net out and non-avoidability rights afforded to 
parties to repurchase agreements, securities contracts, and master netting agreements under 
Sections 362(b)(6), 362(b)(7), 362(b)(27), 362(o), 546(e), 546(f), 546(j), 555, 559 and 561 of the
Bankruptcy Code. It is further understood and agreed that either party’s right to cause the 
termination, liquidation, or acceleration of, or to offset net termination values, payment amounts 
or other transfer obligations arising under or in connection with, this Agreement or any 
Transaction hereunder is a contractual right to cause the termination, liquidation, or acceleration 
of, or to offset net termination values, payment amounts or other transfer obligations arising 
under or in connection with, this Agreement as described in Section 561 of the Bankruptcy Code.

 
(c) The parties intend, agree and acknowledge that if a party hereto is an “insured 

depository institution,” as such term is defined in the Federal Deposit Insurance Act, as amended 
(“FDIA”), then each Transaction hereunder is a “qualified financial contract,” as that term is
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defined in FDIA and any rules, orders or policy statements thereunder (except insofar as the type 
of assets subject to such Transaction would render such definition inapplicable).

 
(d) It is understood that this Agreement constitutes a “netting contract” as defined in 

and subject to Title IV of the Federal Deposit Insurance Corporation Improvement Act of 1991 
(“FDICIA”) and each payment entitlement and payment obligation under any Transaction 
hereunder shall constitute a “covered contractual payment entitlement” or “covered contractual 
payment obligation”, respectively, as defined in and subject to FDICIA (except insofar as one or 
both of the parties is not a “financial institution” as that term is defined in FDICIA).

 
(e) Each party intends, agrees and acknowledges that it is its intent for U.S. federal, 

state and local income and franchise tax purposes to treat the Transactions as indebtedness of 
Seller that is secured by the Purchased Loans, and the Purchased Loans as owned by Seller for 
such purposes, that each Series Seller shall be disregarded as a separate entity from the Master 
Seller and each other Series Seller for such purposes, and each party agrees to take no action 
inconsistent with such treatment, unless required by applicable law, in which case such party 
shall promptly notify the other party of such requirement.

 
(f) In light of the intent set forth above in this Section 22, Seller agrees that, from time 

to time upon the written request of Buyer, Seller will execute and deliver any supplements, 
modifications, addendums or other documents as may be necessary or desirable, in Buyer’s sole 
discretion, in order to cause this Agreement and the Transactions contemplated hereby to qualify 
for, comply with the provisions of, or otherwise satisfy, maintain or preserve the criteria for safe 
harbor treatment under the Bankruptcy Code for “repurchase agreements” (where applicable), 
“securities contracts” and “master netting agreements”; provided, however, that Buyer’s failure 
to request, or Buyer’s or Seller’s failure to execute, such supplements, modifications, addendums 
or other documents does not in any way alter or otherwise change the intention of the parties 
hereto that this Agreement and the Transactions hereunder constitute “repurchase agreements” 
(where applicable), “securities contracts” and/or a “master netting agreement” as such terms are 
defined in the Bankruptcy Code.

 
23. DISCLOSURE RELATING TO CERTAIN FEDERAL PROTECTIONS

 
The parties acknowledge that they have been advised that:

 
(a) in the case of Transactions in which one of the parties is a broker or dealer 

registered with the Securities and Exchange Commission (“SEC”) under Section 15 of the 
Securities Exchange Act of 1934 (“1934 Act”), the Securities Investor Protection Corporation 
has taken the position that the provisions of the Securities Investor Protection Act of 1970 
(“SIPA”) do not protect the other party with respect to any Transaction hereunder;

 
(b) in the case of Transactions in which one of the parties is a government securities 

broker or a government securities dealer registered with the SEC under Section 15C of the 1934 
Act, SIPA will not provide protection to the other party with respect to any Transaction 
hereunder; and
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(c) in the case of Transactions in which one of the parties is a financial institution, funds 

held by the financial institution pursuant to a Transaction hereunder are not a deposit and 
therefore are not insured by the Federal Deposit Insurance Corporation or the National Credit 
Union Share Insurance Fund, as applicable.

 
24. CONSENT TO JURISDICTION; WAIVER OF JURY TRIAL

 
(a) Each party irrevocably and unconditionally (i) submits to the non-exclusive 

jurisdiction of any United States Federal or New York State court sitting in Manhattan, and any 
appellate court from any such court, solely for the purpose of any suit, action or proceeding 
brought to enforce its obligations under this Agreement or relating in any way to this Agreement 
or any Transaction under this Agreement and (ii) waives, to the fullest extent it may effectively 
do so, any defense of an inconvenient forum to the maintenance of such action or proceeding in 
any such court and any right of jurisdiction on account of its place of residence or domicile.

 
(b) To the extent that either party has or hereafter may acquire any immunity (sovereign 

or otherwise) from any legal action, suit or proceeding, from jurisdiction of any court or from set 
off or any legal process (whether service or notice, attachment prior to judgment, attachment in 
aid of execution of judgment, execution of judgment or otherwise) with respect to itself or any of 
its property, such party hereby irrevocably waives and agrees not to plead or claim such 
immunity in respect of any action brought to enforce its obligations under this Agreement or 
relating in any way to this Agreement or any Transaction under this Agreement.

 
(c) The parties hereby irrevocably waive, to the fullest extent it may effectively do so, 

the defense of an inconvenient forum to the maintenance of such action or proceeding and 
irrevocably consent to the service of any summons and complaint and any other process by the 
mailing of copies of such process to them at their respective address specified herein. The parties 
hereby agree that a final judgment in any such action or proceeding shall be conclusive and may 
be enforced in other jurisdictions by suit on the judgment or in any other manner provided by 
law. Nothing in this Section 24 shall affect the right of Buyer or Seller to serve legal process in 
any other manner permitted by law or to bring any action or proceeding against the other party or 
its property in the courts of other jurisdictions.

 
(d) EACH OF THE PARTIES HEREBY IRREVOCABLY WAIVES ALL RIGHT TO 

A TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT 
OF OR RELATING TO THIS AGREEMENT, ANY OTHER TRANSACTION DOCUMENT 
OR ANY INSTRUMENT OR DOCUMENT DELIVERED HEREUNDER OR THEREUNDER.
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25. NO RELIANCE

 
(a) Each of Buyer and Seller hereby acknowledges, represents and warrants to the other 

that, in connection with the negotiation of, the entering into, and the performance under, this 
Agreement and the Transaction Documents and each Transaction hereunder and thereunder:

 
(i) It is not relying (for purposes of making any investment decision or 

otherwise) upon any advice, counsel or representations (whether written or 
oral) of the other party to the Transaction Documents, other than the 
representations expressly set forth in the Transaction Documents;

 
(ii) It has consulted with its own legal, regulatory, tax, business, investment, 

financial and accounting advisors to the extent that it has deemed 
necessary, and it has made its own investment, hedging and trading 
decisions (including decisions regarding the suitability of any Transaction) 
based upon its own judgment and upon any advice from such advisors as it 
has deemed necessary and not upon any view expressed by the other party;

 
(iii) It is a sophisticated and informed Person that has a full understanding of 

all the terms, conditions and risks (economic and otherwise) of the 
Transaction Documents and each Transaction thereunder and is capable of 
assuming and willing to assume (financially and otherwise) those risks;

 
(iv) It is entering into the Transaction Documents and each Transaction 

thereunder for the purposes of managing its borrowings or investments or 
hedging its underlying assets or liabilities and not for purposes of 
speculation;

 
(v) It is not acting as a fiduciary or financial, investment or commodity trading 

advisor for the other party and has not given the other party (directly or 
indirectly through any other Person) any assurance, guaranty or 
representation whatsoever as to the merits (either legal, regulatory, tax, 
business, investment, financial accounting or otherwise) of the Transaction 
Documents or any Transaction thereunder; and

 
(vi) No partnership or joint venture exists or will exist as a result of the 

Transactions or entering into and performing the Transaction Documents.
 

(b) Each determination by Buyer of the Market Value with respect to each Purchased 
Loan or the communication to Seller of any information pertaining to Market Value under this 
Agreement shall be subject to the following disclaimers:

 
(i) Buyer has assumed and relied upon, with Seller’s consent and without 

independent verification, the accuracy and completeness of the information 
provided by Seller and reviewed by Buyer. Buyer has not made any 
independent inquiry of any aspect of the New Collateral or Purchased 
Loans
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or the underlying collateral. Buyer’s view is based on economic, market 
and other conditions as in effect on, and the information made available to 
Buyer as of, the date of any such determination or communication of 
information, and such view may change at any time without prior notice to 
Seller.

 
(ii) Market Value determinations and other information provided to Seller 

constitute a statement of Buyer’s view of the value of one or more loans or 
other assets at a particular point in time and neither (A) constitute a bid for 
a particular trade, (B) indicate a willingness on the part of Buyer or any 
Affiliate thereof to make such a bid, nor (C) reflect a valuation for 
substantially similar assets at the same or another point in time, or for the 
same assets at another point in time.

 
(iii) Market Value determinations and other information provided to Seller may 

vary significantly from valuation determinations and other information that 
may be obtained from other sources.

 
(iv) Market Value determinations and other information provided to Seller are 

communicated to Seller solely for its use and may not be relied upon by 
any other person and may not be disclosed or referred to publicly or to any 
third party without the prior written consent of Buyer, which consent 
Buyer may withhold or delay in its sole and absolute discretion.

 
(v) Buyer makes no representations or warranties with respect to any Market 

Value determinations or other information provided to Seller. Buyer shall 
not be liable for any incidental or consequential damages arising out of 
any inaccuracy in such valuation determinations and other information 
provided to Seller.

 
(vi) Market Value determinations and other information provided to Seller in 

connection therewith are only indicative of the initial Market Value of the 
Purchased Loan submitted to Buyer for consideration hereunder, and may 
change without notice to Seller prior to, or subsequent to, the transfer by 
Seller of the Purchased Loan to Buyer on the Purchase Date. No indication 
is provided as to Buyer’s expectation of the future value of such Purchased 
Loan or the underlying collateral.

 
(vii) Initial Market Value determinations and other information provided to 

Seller in connection therewith are to be used by Seller for the sole purpose 
of determining whether to proceed in accordance with Section 3 hereof 
and for no other purpose.
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26. INDEMNITY; SET-OFF

 
(a) Seller hereby agrees to indemnify, defend and hold harmless Buyer, Buyer’s 

Affiliates and each of its officers, directors, employees and agents (“Indemnified Parties”) from 
and against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, 
suits, out-of-pocket fees, costs, expenses (including reasonable attorneys’ fees and 
disbursements) or disbursements (all of the foregoing, collectively “Indemnified Amounts”) 
which may at any time (including, without limitation, such time as this Agreement shall no 
longer be in effect and the Transactions shall have been repaid in full) be imposed on or asserted 
against any Indemnified Party in any way whatsoever arising out of or in connection with, or 
relating to, this Agreement, the Transaction Documents or any Transactions hereunder or 
thereunder or any action taken or omitted to be taken by any Indemnified Party under or in 
connection with any of the foregoing; provided, that Seller shall not be liable for Indemnified 
Amounts resulting from the gross negligence or willful misconduct of any Indemnified Party. 
Without limiting the generality of the foregoing, Seller agrees to hold Buyer and the other 
Indemnified Parties harmless from and indemnify Buyer against all Indemnified Amounts with 
respect to all Purchased Loans relating to or arising out of any (A) breach of any representation 
or warranty relating to Environmental Law or Hazardous Materials made by Seller hereunder or 
under any Transaction Document or any violation or alleged violation of any Environmental Law 
or (B) any violation or alleged violation of any consumer credit laws, including without 
limitation ERISA, except to the extent such violation or alleged violation results from Buyer’s 
gross negligence or willful misconduct. In any suit, proceeding or action brought by Buyer in 
connection with any Purchased Loan for any sum owing thereunder, or to enforce any provisions 
of any Purchased Loan, Seller will save, indemnify and hold Buyer harmless from and against all 
out-of-pocket expenses (including reasonable attorneys’ fees), loss or damage suffered by reason 
of any defense, set-off, counterclaim, recoupment or reduction or liability whatsoever of the 
account debtor or obligor thereunder, arising out of a breach by Seller of any obligation 
thereunder or arising out of any other agreement, indebtedness or liability at any time owing to or 
in favor of such account debtor or obligor or its successors from Seller. Seller also agrees to 
reimburse Buyer as and when billed by Buyer for (i) all Buyer’s reasonable out-of-pocket costs 
and expenses actually incurred in connection with the initial preparation and negotiation of this 
Agreement and the Transaction Documents and the closing of the transactions contemplated 
hereby and thereby, (ii) all Buyer’s out-of-pocket costs and expenses incurred in connection with 
Buyer’s due diligence reviews with respect to the Purchased Loans or any loan which is proposed 
by Seller as a Purchased Loan, including without limitation, those incurred under Section 27 
hereof and the reasonable fees and disbursements of its counsel, subject in all cases under this 
clause (ii) to the terms and conditions of Section 27 hereof and (iii) all of Buyer’s costs and 
expenses incurred in connection with ongoing servicing and asset management services engaged 
by Buyer (to the extent of any reduction in the Pricing Rate). Additionally, Seller also agrees to 
reimburse Buyer as and when billed by Buyer for all of Buyer’s costs and expenses incurred in 
connection with the enforcement or the preservation of Buyer’s rights under this Agreement and 
the Transaction Documents or any Transaction contemplated hereby or thereby, including, 
without limitation, the reasonable fees and disbursements of its counsel. Seller hereby 
acknowledges that, the obligation of Seller hereunder is a recourse obligation of Seller. This 
Section 26(a) shall not apply with respect to Taxes other than any Taxes that represent losses, 
claims, damages, etc. arising from any non-Tax claim.
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(b) In addition to any rights now or hereafter granted under the Transaction Documents 

or Requirements of Law, Seller hereby grants to Buyer and Buyer’s Affiliates, to secure 
repayment of the Repurchase Obligations, a right of set-off upon any and all of the following: 
monies, securities, collateral or other property of Seller and any proceeds from the foregoing, 
now or hereafter held or received by Buyer or any Affiliate of Buyer, for the account of Seller, 
whether for safekeeping, custody, pledge, transmission, collection or otherwise, and also upon 
any and all deposits (general, specified, special, time, demand, provisional or final) and credits, 
claims or indebtedness of Seller at any time existing, and any obligation owed by Buyer or any 
Affiliate of Buyer to Seller and to set–off against any Repurchase Obligations or indebtedness 
owed by Seller and any indebtedness owed by Buyer or any Affiliate of Buyer to Seller, in each 
case whether direct or indirect, absolute or contingent, matured or unmatured, whether or not 
arising under the Transaction Documents and irrespective of the currency, place of payment or 
booking office of the amount or obligation and in each case at any time held or owing by Buyer 
or any Affiliate of Buyer to or for the credit of Seller without prejudice to Buyer’s right to 
recover any deficiency. Each of Buyer and each Affiliate of Buyer is hereby authorized upon any 
amount becoming due and payable by Seller to Buyer or any Affiliate of Buyer under the 
Transaction Documents or the Repurchase Obligations or upon the occurrence of a Facility Event 
of Default, without notice to Seller, any such notice being expressly waived by Seller to the 
extent permitted by any Requirements of Law, to set–off, appropriate, apply and enforce such 
right of set–off against any and all items hereinabove referred to against any amounts owing to 
Buyer or any of Buyer’s Affiliates by Seller under the Transaction Documents and the 
Repurchase Obligations, irrespective of whether Buyer or any Affiliate of Buyer shall have made 
any demand under the Transaction Documents and regardless of any other collateral securing 
such amounts, and in all cases without waiver or prejudice of Buyer’s rights to recover a 
deficiency. ANY AND ALL RIGHTS TO REQUIRE BUYER OR AFFILIATES OF BUYER TO 
EXERCISE THEIR RIGHTS OR REMEDIES WITH RESPECT TO THE PURCHASED 
LOANS OR ANY OTHER RIGHTS OR REMEDIES UNDER THE TRANSACTION 
DOCUMENTS, PRIOR TO EXERCISING THE FOREGOING RIGHT OF SET–OFF, ARE 
HEREBY KNOWINGLY, VOLUNTARILY AND IRREVOCABLY WAIVED BY SELLER.

 
27. DUE DILIGENCE

 
Seller acknowledges that Buyer has the right to perform continuing due diligence reviews 

with respect to the Purchased Loans, for purposes of verifying compliance with the 
representations, warranties and specifications made hereunder, or otherwise, and Seller agrees 
that upon reasonable prior written notice to Seller, Buyer or its authorized representatives will be 
permitted during normal business hours to examine, inspect, and make copies and extracts of, the 
Purchased Loan Files, Servicing Records and any and all documents, records, agreements, 
instruments or information relating to such Purchased Loans in the possession or under the 
control of Seller, any other servicer or subservicer and/or Custodian. Seller also shall make 
available to Buyer a knowledgeable financial or accounting officer for the purpose of answering 
financial or accounting questions respecting the Purchased Loan Files and the Purchased Loans. 
Seller acknowledges and agrees that Buyer has the right to request, at Seller’s expense, a new 
Appraisal for any Mortgaged Property securing a Purchased Loan upon the occurrence of a 
Credit Event relating to such Purchased Loan or upon an Event of Default, but not more than 
once in any six (6) month period.
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Prior to the occurrence of either a Credit Event or a Facility Event of Default, Buyer may also 
request one (1) Appraisal during any consecutive twenty-four month period for the related 
Mortgaged Property at Seller’s expense. Without limiting the generality of the foregoing, Seller 
acknowledges that Buyer may enter into Transactions with Seller based solely upon the 
information provided by Seller to Buyer and the representations, warranties and covenants 
contained herein, and that Buyer, at its option, has the right at any time to conduct a partial or 
complete due diligence review on some or all of the Purchased Loans. Buyer may underwrite 
such Purchased Loans itself or engage a third party underwriter to perform such underwriting. 
Seller agrees to reasonably cooperate with Buyer and any third party underwriter reasonably 
acceptable to Seller in connection with such underwriting, including, but not limited to, 
providing Buyer and any third party underwriter with access to any and all documents, records, 
financial models, agreements, instruments or information relating to such Purchased Loans in the 
possession, or under the control, of Seller (excluding internal rate of return or other internal 
metrics relating to the profitability of Guarantor or Seller).

 
28. SERVICING

 
(a) Master Seller, on behalf of itself and each Series Seller, and Buyer agree that 

ownership of all Servicing Rights with respect to the Purchased Loans will be transferred 
hereunder to Buyer on the applicable Purchase Date and such ownership of Servicing Rights 
shall be transferred by Buyer to Master Seller or the applicable Series Seller upon the applicable 
Series Seller’s payment of the Repurchase Price for such Purchased Loans, in each case subject 
to the terms of the applicable Servicing Agreement. Without limiting the generality of the 
foregoing, subject to the terms of this Section 28, Buyer shall have the right to hire or engage any 
Person to service or subservice all or any portion of the Purchased Loans. Buyer hereby grants to 
Master Seller, on behalf of itself and each Series Seller, prior to the occurrence of an Event of 
Default, the right to exercise all discretion with respect to any directions or consents to be given 
to the Servicer of the Purchased Loans (other than as provided below) and to appoint a servicer 
for each Purchased Loan subject to the prior written consent of Buyer, which consent may be 
given by Buyer in its reasonable discretion; provided, however, that (i) upon the occurrence and 
during the continuance of a Facility Event of Default, Master Seller’s and each Series Seller’s 
rights to exercise such discretion with respect to all of the Purchased Loans shall automatically 
terminate and be of no further force and effect, and (ii) upon the occurrence and during the 
continuance of a Transaction Event of Default with respect to any Purchased Loan, Master 
Seller’s and the applicable Series Seller’s rights to exercise such discretion with respect to such 
Purchased Loan shall automatically terminate and be of no further force and effect. Buyer hereby 
agrees that any of (i) Wells Fargo Bank, N.A., (ii) KeyBank National Association (iii) Trimont 
Real Estate Advisors, LLC and (iv) CBRE Loan Services, Inc., or any other third party servicer 
otherwise approved by Buyer in writing (a “Servicer”) may service the Purchased Loans for the 
benefit of Buyer in accordance with the terms and conditions of the servicing agreement in effect 
for each such Servicer, provided that each such servicing agreement shall have been approved in 
writing by Buyer in its reasonable discretion and, if Buyer shall exercise its rights to pledge or 
hypothecate the Purchased Loans pursuant to Section 8 hereof, Buyer’s assigns (each such 
servicing agreement approved by Buyer (and, if applicable, Buyer’s assigns), a “Servicing 
Agreement” and, collectively, the “Servicing Agreements”); and provided, further, that any such 
Servicer shall have entered into a Servicer
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Notice and Agreement substantially in the form of Exhibit IX attached hereto (a “Servicer Notice 
and Agreement”) acknowledging Buyer’s interests in the related Purchased Loans and its rights 
to sell such Purchased Loans on a servicing-released basis and to terminate the term of such 
Servicing Rights with respect to any Purchased Loans sold by Buyer from and after an Event of 
Default. Master Seller shall cause the Purchased Loans to be serviced in accordance with 
Accepted Servicing Practices approved by Buyer in its reasonable discretion and practiced by 
other prudent mortgage lenders with respect to mortgage loans similar to the Purchased Loans. 
Master Seller shall not, and shall not direct or permit any Servicer to, enter into, consent to or 
approve any amendment, modification or termination, or waiver of any term or provision, of any 
Purchased Loan or Purchased Loan Documents which constitutes a Material Action or take any 
other Material Action without Buyer’s prior written consent.

 
(b) Master Seller, on behalf of itself and each Series Seller, agrees that Buyer is the 

owner of all of Seller’s right, title and interest, if any, in and to all servicing records, including 
but not limited to any and all Servicing Agreements, files, documents, records, data bases, 
computer tapes, copies of computer tapes, proof of insurance coverage, insurance policies, 
appraisals, other closing documentation, payment history records, and any other records relating 
to or evidencing the servicing of Purchased Loans (collectively, the “Servicing Records”) so long 
as the Purchased Loans are subject to this Agreement. Master Seller, on behalf of itself and each 
Series Seller, grants Buyer a security interest in all of Seller’s interest (if any) in servicing fees 
and rights relating to the Purchased Loans and all Servicing Records to secure the obligation of 
Seller or its designee to service in conformity with this Section 28 and any other obligation of 
Seller to Buyer. Seller covenants to safeguard such Servicing Records (if any are in Seller’s 
possession) and, upon Buyer’s request, to deliver them promptly to Buyer or its designee 
(including Custodian) upon the occurrence and during the continuance of an Event of Default.

 
(c) The Servicer Notice and Agreement shall provide that Servicer’s right under the 

applicable Servicing Agreement to service the Purchased Loans shall automatically terminate on 
the thirtieth (30th) day following its execution and at the end of each thirty (30) day period 
thereafter, unless, in each case, Buyer shall agree, by delivery of a written notice to the related 
Servicer on or before the Remittance Date immediately preceding each such scheduled 
termination date, to extend the termination date an additional thirty (30) days. Upon the 
occurrence and during the continuance of an Event of Default, Buyer may, in its sole and 
absolute discretion, subject to Section 13 hereof and any terms in the applicable Servicing 
Agreements approved by Buyer (i) in the case of a Facility Event of Default, sell its rights to any 
or all of the Purchased Loans (or in the case of a Transaction Event of Default, sell its rights to 
the affected Purchased Loan(s)) on a servicing released basis or (ii) in the case of a Facility Event 
of Default, terminate any Servicer or sub-servicer of any or all of the Purchased Loans (or in the 
case of a Transaction Event of Default, terminate the Servicer and sub-servicer, if any, for the 
affected Purchased Loan(s)), with or without cause, in each case without payment of any 
termination fee. Seller shall cause each Servicer to cooperate with Buyer in effecting such 
termination and transferring all authority to service such Purchased Loans to the successor 
servicer, including requiring such Servicer to (i) promptly transfer all data in its possession 
relating to the applicable Purchased Loans to the successor servicer in such electronic format as 
the successor servicer may reasonably request, (ii) promptly transfer to the successor servicer, 
Buyer or Buyer’s designee, the Purchased Loan File and all other
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files, records, correspondence and documents in its possession relating to the applicable 
Purchased Loans and (iii) use commercially reasonable efforts to cooperate and coordinate with 
the successor servicer and/or Buyer to comply with any applicable legal or regulatory 
requirement associated with the transfer of the servicing of the applicable Purchased Loans. 
Seller agrees that if either Seller or any such Servicer fails to cooperate with Buyer or any 
successor servicer in effecting the termination of such Servicer as servicer of any Purchased 
Loan or the transfer of all authority to service such Purchased Loan to such successor servicer in 
accordance with the terms hereof and the applicable Servicing Agreement, Buyer shall be 
entitled to injunctive relief.

 
(d) Seller shall collaterally assign to Buyer all of its rights, title and interest under any 

Servicing Agreements as a condition of allowing the Purchased Loans to be serviced by such 
Servicer and shall cause each such Servicer engaged by Seller to execute a Servicer Notice and 
Agreement with Buyer acknowledging Buyer’s security interest, agreeing that it shall deposit all 
Income and any other sums required to be remitted to the holder of the Purchased Loans under 
related Purchased Loan Documents in the Cash Management Account as set forth in Section 5 
hereof or as otherwise directed in a written notice signed by Buyer for so long as such Purchased 
Loan is subject to this Agreement, and acknowledging Buyer’s rights to terminate servicing as 
otherwise set forth above in this Section 28.

 
(e) If Servicer is an Affiliate of Seller or Guarantor, the payment of servicing fees shall 

be subordinate to payment of amounts outstanding under any Transaction and this Agreement.
 

29. TAXES
 

(a) Any and all payments by or on account of any obligation of Seller under any 
Transaction Document shall be made without deduction or withholding for any Taxes, except as 
required by applicable law. If any applicable law (as determined in Seller’s good faith discretion) 
requires the deduction or withholding of any Tax from any such payment, then Seller shall make 
(or cause to be made) such deduction or withholding and shall timely pay (or cause to be timely 
paid) the full amount deducted or withheld to the relevant Governmental Authority in accordance 
with applicable law and, if such Tax is an Indemnified Tax, then the sum payable by Seller shall 
be increased as necessary so that after such deduction or withholding has been made (including 
such deductions and withholdings applicable to additional sums payable under this Section 29) 
Buyer receives an amount equal to the sum it would have received had no such deduction or 
withholding been made in respect of such Indemnified Taxes.

 
(b) Seller shall timely pay any Other Taxes to the relevant Governmental Authority in 

accordance with applicable law.
 

(c) Seller shall indemnify Buyer, within ten (10) Business Days after written demand 
therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or 
asserted on or attributable to amounts payable under this Section 29) payable or paid by Buyer or 
required to be withheld or deducted from a payment to Buyer, and any reasonable expenses 
arising therefrom or with respect thereto, whether or not such Indemnified Taxes were correctly 
or legally imposed or asserted by the relevant Governmental Authority. A certificate as to the 
amount of such payment or liability delivered to Seller by Buyer shall be conclusive absent 
manifest error.
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(d) As soon as practicable after any payment of Taxes by Seller to a Governmental 

Authority pursuant to this Section 29, Seller shall deliver to Buyer the original or a certified copy 
of a receipt issued by such Governmental Authority evidencing such payment, a copy of the 
return reporting such payment or other evidence of such payment reasonably satisfactory to 
Buyer.

 
(e) (i) If Buyer is entitled to an exemption from or reduction of withholding Tax with 

respect to payments made under any Transaction Document, Buyer shall deliver to Seller, at the 
time or times reasonably requested by Seller, such properly completed and executed 
documentation reasonably requested by Seller as will permit such payments to be made without 
withholding or at a reduced rate of withholding. In addition, Buyer, if reasonably requested by 
Seller, shall deliver such other documentation prescribed by applicable law or reasonably 
requested by Seller as will enable Seller to determine whether or not Buyer is subject to backup 
withholding or information reporting requirements. Notwithstanding anything to the contrary in 
the preceding two sentences, the completion, execution and submission of such documentation 
(other than such documentation set forth in Section 29(e)(ii)(A), Section 29(e)(ii)(B) and Section 
29(e)(ii)(D) below) shall not be required if in Buyer’s reasonable judgment such completion, 
execution or submission would subject Buyer to any material unreimbursed cost or expense or 
would materially prejudice the legal or commercial position of Buyer.

 
(ii) Without limiting the generality of the foregoing,

 
(A) if Buyer is a U.S. Person, it shall deliver to Seller on or prior to the date on which 

Buyer becomes a Party under this Agreement (and from time to time thereafter 
upon the reasonable request of Seller), executed copies of IRS Form W-9 
certifying that Buyer is exempt from U.S. federal backup withholding tax;

 
(B) if Buyer is a Foreign Buyer, it shall, to the extent it is legally entitled to do so, 

deliver to Seller (in such number of copies as shall be requested by Seller) on or 
prior to the date on which Buyer becomes a Party under this Agreement (and from 
time to time thereafter upon the reasonable request of Seller), whichever of the 
following is applicable:

 
(I) in the case of a Foreign Buyer claiming the benefits of an 

income tax treaty to which the United States is a party, (x) 
with respect to payments of interest under any Transaction 
Document, executed copies of IRS Form W-8BEN or IRS 
Form W-8BEN-E (as applicable) establishing an exemption 
from, or reduction of, U.S. federal withholding Tax 
pursuant to the “interest” article of such tax treaty and (y) 
with respect to any other applicable payments under any 
Transaction Document, IRS Form W-8BEN or IRS Form 
W-8BEN-E (as applicable) establishing an exemption from, 
or reduction of,
U.S. federal withholding Tax pursuant to the “business 
profits” or “other income” article of such tax treaty;

 
(II) executed copies of IRS Form W-8ECI;

105
 
 
 



 
(III) in the case of a Foreign Buyer claiming the benefits of the 

exemption for portfolio interest under section 881(c) of the 
Code, (x) a certificate substantially in the form of Exhibit 
XI-1 to the effect that such Foreign Buyer is not a “bank” 
within the meaning of section 881(c)(3)(A) of the Code, a 
“10 percent shareholder” of Seller within the meaning of 
section 881(c)(3)(B) of the Code, or a “controlled foreign 
corporation” described in section 881(c)(3)(C) of the Code 
(a “U.S. Tax Compliance Certificate”) and (y) executed 
copies of IRS Form W-8BEN or IRS Form W-8BEN-E (as 
applicable); or

 
(IV) to the extent a Foreign Buyer is not the beneficial owner, 

executed copies of IRS Form W-8IMY, accompanied by 
IRS Form W-8ECI, IRS Form W-8BEN, IRS Form W-
8BEN-E,
a U.S. Tax Compliance Certificate substantially in the form 
of Exhibit XI-2 or Exhibit XI-3 or IRS Form W-9, and/or 
other certification documents from each beneficial owner, 
as applicable; provided that if the Foreign Buyer is a 
partnership and one or more direct or indirect partners of 
such Foreign Buyer are claiming the portfolio interest 
exemption, such Foreign Buyer may provide a U.S. Tax 
Compliance Certificate substantially in the form of Exhibit 
XI-4 on behalf of each such direct and indirect partner;

 
(C) if Buyer is a Foreign Buyer, it shall, to the extent it is legally entitled to do so, 

deliver to Seller (in such number of copies as shall be requested by Seller) on or 
prior to the date on which Buyer becomes a Party under this Agreement (and from 
time to time thereafter upon the reasonable request of Seller), executed copies of 
any other form prescribed by applicable law as a basis for claiming exemption 
from or a reduction in U.S. federal withholding Tax, duly completed, together with 
such supplementary documentation as may be prescribed by applicable law to 
permit Seller to determine the withholding or deduction required to be made; and

 
(D) if a payment made to Buyer under any Transaction Document would be subject to

U.S. federal withholding Tax imposed by FATCA if Buyer were to fail to comply 
with the applicable reporting requirements of FATCA (including those contained 
in section 1471(b) or 1472(b) of the Code, as applicable), Buyer shall deliver to 
Seller at the time or times prescribed by law and at such time or times reasonably 
requested by Seller such documentation prescribed by applicable law (including 
as prescribed by section 1471(b)(3)(C)(i) of the Code) and such additional 
documentation reasonably requested by Seller as may be necessary for Seller to 
comply with its obligations under FATCA and to determine that Buyer has 
complied with Buyer’s obligations under FATCA or to determine the amount to 
deduct and withhold from such payment. Solely for purposes of this clause (D),
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“FATCA” shall include all amendments made to FATCA after the date of this 
Agreement.

 
Buyer agrees that if any form or certification it previously delivered expires or becomes obsolete 
or inaccurate in any respect, it shall update such form or certification or promptly notify Seller in 
writing of its legal inability to do so.

 
(f) If any Party determines, in its sole discretion exercised in good faith, that it has 

received a refund of any Taxes as to which it has been indemnified pursuant to this Section 29 
(including by the payment of additional amounts pursuant to this Section 29), it shall pay to the 
indemnifying party an amount equal to such refund (but only to the extent of indemnity 
payments made under this Section 29 with respect to the Taxes giving rise to such refund), net of 
all out-of- pocket expenses (including Taxes) of such indemnified party and without interest 
(other than any interest paid by the relevant Governmental Authority with respect to such 
refund). Such indemnifying party, upon the request of such indemnified party, shall repay to such 
indemnified party the amount paid over pursuant to this Section 29(f) (plus any penalties, interest 
or other charges imposed by the relevant Governmental Authority) in the event that such 
indemnified party is required to repay such refund to such Governmental Authority. 
Notwithstanding anything to the contrary in this Section 29(f), in no event will the indemnified 
party be required to pay any amount to an indemnifying party pursuant to this Section 29(f) the 
payment of which would place the indemnified party in a less favorable net after-Tax position 
than the indemnified party would have been in if the Tax subject to indemnification and giving 
rise to such refund had not been deducted, withheld or otherwise imposed and the 
indemnification payments or additional amounts with respect to such Tax had never been paid. 
This Section 29(f) shall not be construed to require any indemnified party to make available its 
Tax returns (or any other information relating to its Taxes that it deems confidential) to the 
indemnifying party or any other Person.

 
(g) Each party’s obligations under this Section 29 shall survive any assignment of rights 

by Buyer, the termination of this Agreement and the repurchase by Seller of any or all of the 
Purchased Loans.

 
 

30.ACKNOWLEDGEMENT AND CONSENT TO BAIL-IN OF EEA FINANCIAL 
INSTITUTIONS

 
(a) Notwithstanding anything to the contrary in any Transaction Document or in any 

other agreement, arrangement or understanding among the respective parties thereto, each party 
hereto acknowledges that any liability of any EEA Financial Institution arising under any 
Transaction Document, to the extent such liability is unsecured, may be subject to the write-
down and conversion powers of an EEA Resolution Authority and agrees and consents to, and 
acknowledges and agrees to be bound by:

 
(i) the application of any Write-Down and Conversion Powers by an 

EEA Resolution Authority to any such liabilities arising hereunder which may be 
payable to it by any party hereto that is an EEA Financial Institution; and
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(ii)the effects of any Bail-In Action on any such liability, including, if 

applicable:
 

(A)a reduction in full or in part or cancellation of any such 
liability;

 
(B)a conversion of all, or a portion of, such liability into shares or 

other instruments of ownership in such EEA Financial Institution, its 
parent undertaking, or a bridge institution that may be issued to it or 
otherwise conferred on it, and that such shares or other instruments of 
ownership will be accepted by it in lieu of any rights with respect to any 
such liability under this Agreement or any other Transaction Document; or

 
(C)the variation of the terms of such liability in connection with 

the exercise of the write-down and conversion powers of any EEA 
Resolution Authority.

 
(b) As used in this Section 30, the following terms have the following meanings 

ascribed thereto: (i) “Bail-In Action” means the exercise of any Write-Down and Conversion 
Powers by the applicable EEA Resolution Authority in respect of any liability of an EEA 
Financial Institution; (ii)“Bail-In Legislation” means, with respect to any EEA Member Country 
implementing Article 55 of Directive 2014/59/EU of the European Parliament and of the Council 
of the European Union, the implementing law for such EEA Member Country from time to time 
which is described in the EU Bail-In Legislation Schedule; (iii) “EEA Financial Institution” 
means
(x) any credit institution or investment firm established in any EEA Member Country which is 
subject to the supervision of an EEA Resolution Authority; (y) any entity established in an EEA 
Member Country which is a parent of an institution described in clause (x) of this definition, or 
(x) any financial institution established in an EEA Member Country which is a subsidiary of an 
institution described in clauses (x) or (y) of this definition and is subject to consolidated 
supervision with its parent; (iv) “EEA Member Country” means any of the member states of the 
European Union, Iceland, Liechtenstein, and Norway or any other member state of the European 
Economic Area; (v) “EEA Resolution Authority” means any public administrative authority or 
any person entrusted with public administrative authority of any EEA Member Country 
(including any delegee) having responsibility for the resolution of any EEA Financial Institution; 
(vi) “EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published by 
the Loan Market Association (or any successor person), as in effect from time to time; and (vii) 
“Write- Down and Conversion Powers” means, with respect to any EEA Resolution Authority, 
the write- down and conversion powers of such EEA Resolution Authority from time to time 
under the Bail- In Legislation for the applicable EEA Member Country, which write-down and 
conversion powers are described in the EU Bail-In Legislation Schedule.

 
31. MISCELLANEOUS

 
(a) All rights, remedies and powers of Buyer hereunder and in connection herewith are 

irrevocable and cumulative, and not alternative or exclusive, and shall be in addition to all other 
rights, remedies and powers of Buyer whether under law, equity or agreement. In addition to the
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rights and remedies granted to it in this Agreement, to the extent this Agreement is determined to 
create a security interest, Buyer shall have all rights and remedies of a secured party under the 
UCC.

 

(b) This Agreement may be executed in counterparts, each of which so executed shall 
be deemed to be an original, but all of such counterparts shall together constitute but one and the 
same instrument. Delivery by electronic transmission (including a .pdf e-mail transmission) of an 
executed counterpart of a signature page to this Agreement or any other Transaction Document 
shall be effective as delivery of an original executed counterpart of such Transaction Document.

 
(c) The headings in this Agreement are for convenience of reference only and shall not 

affect the interpretation or construction of this Agreement.
 

(d) Without limiting the rights and remedies of Buyer under this Agreement or the other 
Transaction Documents, Seller shall pay Buyer’s out-of-pocket costs and expenses, including 
reasonable fees and expenses of accountants, attorneys, consultants and advisors, incurred in 
connection with the preparation, negotiation, execution and consummation of and any 
amendment, supplement or modification to, this Agreement and/or the other Transaction 
Documents and the Transactions thereunder. Seller agrees to pay Buyer on demand all reasonable 
out-of-pocket costs and expenses (including reasonable out-of-pocket attorneys’ fees and 
disbursements) (i) incurred in connection with the consummation and administration of the 
transactions contemplated thereby and (ii) of any subsequent enforcement of any of the 
provisions of this Agreement and/or the other Transaction Documents, or of the performance by 
Buyer of any obligations of Seller in respect of the Purchased Loans, or any actual or attempted 
sale, or any exchange, enforcement, collection, compromise or settlement in respect of the 
Collateral and for the custody, care or preservation of the Collateral (including insurance costs) 
and defending or asserting rights and claims of Buyer in respect thereof, by litigation or 
otherwise. In addition, Seller agrees to pay Buyer on demand all reasonable out-of-pocket costs 
and expenses (including reasonable attorneys’ fees and disbursements) actually incurred in 
connection with the maintenance of the Cash Management Account. All such expenses shall be 
recourse obligations of Seller to Buyer under this Agreement.

 
(e) All information regarding the terms set forth in any of the Transaction Documents 

or the Transactions shall be kept confidential and shall not be disclosed by either party hereto to 
any Person except (i) to the Affiliates of such party or its or their respective directors, officers, 
employees, agents, advisors, attorneys, accountants and other representatives who are informed 
of the confidential nature of such information and instructed to keep it confidential, (ii) to the 
extent requested by any regulatory authority, stock exchange, government department or agency, 
or required by Requirements of Law, (iii) to the extent required to be included in the financial 
statements of either party or an Affiliate thereof, (iv) to the extent required to exercise any rights 
or remedies under the Transaction Documents, Purchased Loans or Mortgaged Properties, (v) to 
the extent required to consummate and administer a Transaction, (vi) in the event any party is 
legally compelled to make pursuant to deposition, interrogatory, request for documents, 
subpoena, civil investigative demand or similar process by court order of a court of competent 
jurisdiction, and (vii) to any actual or prospective participant or assignee hereunder that agrees to 
comply with this Section 30(e).
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(f) Each provision of this Agreement shall be interpreted in such manner as to be 

effective and valid under applicable law, but if any provision of this Agreement shall be 
prohibited by or be invalid under such law, such provision shall be ineffective to the extent of 
such prohibition or invalidity, without invalidating the remainder of such provision or the 
remaining provisions of this Agreement.

 
(g) This Agreement together with the Transaction Documents contain a final and 

complete integration of all prior expressions by the parties with respect to the subject matter 
hereof and thereof and shall constitute the entire agreement among the parties with respect to 
such subject matter, superseding all prior oral or written understandings.

 
(h) The parties understand that this Agreement is a legally binding agreement that may 

affect such party’s rights. Each party represents to the other that it has received legal advice from 
counsel of its choice regarding the meaning and legal significance of this Agreement and that it is 
satisfied with its legal counsel and the advice received from it.

 
(i) Should any provision of this Agreement require judicial interpretation, it is agreed 

that a court interpreting or construing the same shall not apply a presumption that the terms 
hereof shall be more strictly construed against any Person by reason of the rule of construction 
that a document is to be construed more strictly against the Person who itself or through its agent 
prepared the same, it being agreed that all parties have participated in the preparation of this 
Agreement.

 
 

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day 

first written above.
 

MASTER SELLER:
 

CMTG DB FINANCE LLC, a Delaware 
limited liability company, organized in a 
series

 
 
By:

Name:  J. Michael McGillis

Title:   Authorized Signatory 
 
 
 
 

[Signatures Continue on Following Page]
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BUYER:
 

DEUTSCHE BANK AG, NEW YORK 
BRANCH

 
 
 
By:

Name:   Tom Rugg 

Title:      Managing Directo

 

By:
 

Name:   Chris Jones

Title:      Director 
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ANNEXES, EXHIBITS AND SCHEDULES

 
ANNEX I Names and Addresses for Communications between Parties

 
EXHIBIT I Form of Confirmation
EXHIBIT II Authorized Representatives of Seller
EXHIBIT III [reserved]
EXHIBIT IV Form of Custodial Delivery
EXHIBIT V Form of Power of Attorney
EXHIBIT VI Representations and Warranties Regarding Individual 

Purchased Loans
EXHIBIT VII Organizational Chart
EXHIBIT VIII Transaction Procedures
EXHIBIT IX Form of Servicer Notice and Agreement
EXHIBIT X Form of Joinder Agreement
EXHIBIT XI U.S. Tax Compliance Certificates
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ANNEX I

 
Names and Addresses for Communications Between Parties

 
 

Buyer:

Deutsche Bank AG, New York Branch 
US Commercial Real Estate
1 Columbus Circle, 15th Floor 
Mail Stop: NYC01-1530
New York, New York 10019 
Attention:      Tom Rugg 
Telephone:    (212) 250-3541
Telecopy:      (212) 797-5630 
Email:       tom.rugg@db.com 
With copies to:

 

Deutsche Bank AG, New York Branch US 
Commercial Real Estate
1 Columbus Circle, 15th Floor 
Mail Stop: NYC01-1530
New York, New York 10019 
Attention: General Counsel

and
 

Deutsche Bank AG, New York Branch 
US Commercial Real Estate
1 Columbus Circle, 15th Floor 
Mail Stop: NYC01-1530
New York, New York 10019 
Attention: Robert W. Pettinato Jr. 
Telephone:  (212) 797-0286
Telecopy: (212) 797-5630
Email: robert.pettinato@db.com

 
 

and
 

Cadwalader, Wickersham & Taft LLP 
650 South Tryon Street
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Charlotte, NC 28202 
Attention:    Aaron Benjamin
Telephone:  (704) 348-5384
Email: aaron.benjamin@cwt.com

 

Seller:

CMTG DB FINANCE LLC
c/o Mack Real Estate Credit Strategies
60 Columbus Circle, 20th Floor
New York, New York 10023 
Attention: Michael McGillis
Telephone: (212) 484-0033
Email: Mmcgillis@mackregroup.com
 
With copies to:

 
Ropes & Gray LLP
1211 Avenue of the Americas 
New York, New York 10036 
Attention: Daniel L. Stanco
Email: Daniel.Stanco@ropesgray.com 
Telephone: (212) 841-5758
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EXHIBIT I

 
CONFIRMATION STATEMENT 

DEUTSCHE BANK AG,
New York Branch

 
 

Ladies and Gentlemen:
 

Deutsche Bank AG, New York Branch, is pleased to deliver our written 
CONFIRMATION of our agreement to enter into the Transaction pursuant to which Deutsche 
Bank AG, New York Branch shall purchase from you the Purchased Loans identified on 
Schedule 1 attached hereto, pursuant to the terms of that certain Amended and Restated Master 
Repurchase Agreement, dated as of August 17, 2022 (as amended, modified and/or restated, the 
“Agreement”), between Deutsche Bank AG, New York Branch (“Buyer”) and CMTG DB 
Finance LLC (“Master Seller”; together with the Series Seller (as defined in the Agreement) 
identified below, collectively, “Seller”). Capitalized terms used herein without definition have 
the meanings given in the Agreement.

 
Series Seller: [ ]
Purchase Date: [ ]
Purchased Loan: [ ]

 
    Principal Balance of Purchased Loan: [ ]

Repurchase Date: [ ] (provided, if the Facility Termination Date is extended 
pursuant to Section 3 of the Letter Agreement, the 
Repurchase Date shall automatically be extended to 
such date)

Purchase Date Market Value: [ ]
Purchase Date Market Value Percentage:  [ ]
Actual Original Purchase Percentage: [ ] 
Maximum Original Purchase Percentage: [ ] 
Purchase Price:  [ ]
Initial Pricing Rate: [ ]
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Applicable Spread:  [ ]
Servicer  [ ]
Additional Confirmation
Conditions:  [ ]

 
Representations and Warranties:       See Schedule 2 attached hereto

 
Exceptions to Representations and    See Schedule 3 attached hereto
Warranties:

 
Name and address for                        Buyer:

 communications:                                            Deutsche Bank AG, New York Branch
                                                                         US Commercial Real Estate

                                                                                    1 Columbus Circle, 15th Floor
                                                                                    Mail Stop: NYC01-1530
                                                                                    New York, New York 10019
                                                                                   Attention: Tom Rugg
                                                                                    Telephone: (212) 250-3541
                                                                                    Telecopy: (212) 797-5630
                                                                                    Email: tom.rugg@db.com 
 

With copies to:
Deutsche Bank AG, New York Branch
US Commercial Real Estate
1 Columbus Circle, 15th Floor
Mail Stop: NYC01-1530
New York, New York 10019
Attention: General Counsel
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and

 

Deutsche Bank AG, New York Branch 
US Commercial Real Estate
1 Columbus Circle, 15th Floor 
Mail Stop: NYC01-1530
New York, New York 10019 
Attention: Robert W. Pettinato Jr. 
Telephone:  (212) 250-5579
Telecopy: (212) 797-0286
Email: robert.pettinato@db.com and
Deutsche Bank AG, New York Branch 
US Commercial Real Estate
1 Columbus Circle, 15th Floor 
Mail Stop: NYC01-1530
New York, New York 10019 
Attention:
Telephone: (212) 250-
Telecopy: (212) 797-5630 
Email:
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Seller:

 
 

CMTG DB FINANCE LLC
c/o Mack Real Estate Credit Strategies 
60 Columbus Circle, 20th Floor
New York, New York 10023 
Attention: [ ] Telephone:
Email:

 

With copies to:
 

Ropes & Gray LLP
1211 Avenue of the Americas 
New York, New York 10036 
Attention: Daniel L. Stanco
Email: Daniel.Stanco@ropesgray.com 
Telephone: (212) 841-5758
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Additional Terms and Conditions:

 
 
 

[TO BE PROVIDED BY DB IF APPLICABLE]
 
 
 
 
 
 
 

[SIGNATURE PAGES FOLLOW]
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BUYER:

 
DEUTSCHE BANK AG, NEW YORK BRANCH

 
 

By:  

Name:

Title: 
 
 
 

By:  
Name:  
Title: 
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AGREED AND ACKNOWLEDGED:

 

MASTER SELLER:
 

CMTG DB FINANCE LLC, a Delaware 
limited liability company, organized in a 
series

 
 

By:
 

Name:
Title:

 
 
 
 
 
 

SERIES SELLER:
 

[ ] – SERIES [ ],
a series of CMTG DB FINANCE LLC, a 
Delaware limited liability company

 
 

By:
 

Name: 
Title:

 
 
 
 
 
 
 
 
 
 
 
 

Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit I-7
 
 



 
SCHEDULE 1 TO CONFIRMATION 

(PURCHASED LOAN)
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit I-8
 
 



 
SCHEDULE 2 TO CONFIRMATION 

(REPRESENTATIONS AND WARRANTIES)
 

[** Exhibit VI to Master Repurchase Agreement then in effect to be attached.**]
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SCHEDULE 3 TO CONFIRMATION 

(EXCEPTIONS TO REPRESENTATIONS AND WARRANTIES)
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EXHIBIT II

 
AUTHORIZED REPRESENTATIVES OF SELLER

 
 

Name Specimen Signature

 

Richard J. Mack, Authorized Signatory

J. Michael McGillis, Authorized Signatory 
Priyanka Garg, Authorized Signatory 
Kevin Cullinan, Authorized Signatory
J.D. Siegel, Authorized Signatory 
Jai Agarwal, Authorized Signatory
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EXHIBIT III

 
[reserved]
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EXHIBIT IV

 
FORM OF CUSTODIAL DELIVERY

 
 

On this   day of , 20 , CMTG DB Finance LLC (“Master Seller”), as Master Seller under 
that certain Amended and Restated Master Repurchase Agreement (as amended, modified and/or 
restated, the “Repurchase Agreement”), dated as of August 17, 2022, between and among 
Deutsche Bank AG, New York Branch (as successor to Deutsche Bank AG, Cayman Islands 
Branch, “Buyer”), Master Seller and [ ] (“Series Seller”), does hereby deliver to Wells Fargo 
Bank, National Association (“Custodian”), as custodian under that certain Custodial Agreement, 
dated as of June 26, 2019 (as amended, modified and/or restated, the “Custodial Agreement”), 
between and among Buyer, Custodian and Master Seller, the Purchased Loan Files with respect 
to the Purchased Loans to be purchased by Buyer pursuant to the Repurchase Agreement, which 
Purchased Loans are listed on the Purchased Loan Schedule attached hereto and which 
Purchased Loans shall be subject to the terms of the Custodial Agreement on the date hereof.

 
With respect to the Purchased Loan Files delivered hereby, for the purposes of issuing the 

Trust Receipt, Custodian shall review the Purchased Loan Files to ascertain delivery of the 
documents listed in 2.01(a) to the Custodial Agreement.

 
Capitalized terms used herein and not otherwise defined shall have the meanings set forth 

in the Custodial Agreement.
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IN WITNESS WHEREOF, each of Master Seller and Series Seller have caused its name 

to be signed hereto by its officer thereunto duly authorized as of the day and year first above 
written.
 

MASTER SELLER:
 

CMTG DB FINANCE LLC, a Delaware
limited liability company, organized in a series

 
 

By:  
        Name:

Title:
 

SERIES SELLER:
 

[ ] – SERIES [ ], a
series of CMTG DB FINANCE LLC, a
Delaware limited liability company

 
 

By: 
Name:
Title:
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EXHIBIT V

 
FORM OF POWER OF ATTORNEY

 
 

Know All Men by These Presents, that CMTG DB FINANCE LLC, a Delaware limited 
liability company (“Master Seller”), on behalf of itself and each Series Seller (as defined in the 
Repurchase Agreement (hereinafter defined)) (Master Seller together with each Series Seller 
which may hereafter be a party to the Repurchase Agreement, collectively, “Seller”) does hereby 
appoint Deutsche Bank AG, New York Branch (“Buyer”) its attorney-in-fact during the 
continuance of an Event of Default to act in Seller’s name, place and stead in any way that Seller 
could do with respect to (i) the completion of the endorsements of the Purchased Loans, 
including without limitation the Mortgage Notes, Assignments of Mortgages, Mezzanine Notes 
and any transfer documents related thereto, (ii) the recordation of the Assignments of Mortgages, 
(iii) the preparation and filing, in form and substance satisfactory to Buyer, of such financing 
statements, continuation statements, and other uniform commercial code forms, as Buyer may 
from time to time, reasonably consider necessary to create, perfect, and preserve Buyer’s security 
interest in the Purchased Loans and (iv) the enforcement of Seller’s rights under the Purchased 
Loans purchased by Buyer pursuant to the Amended and Restated Master Repurchase 
Agreement, dated as of August 17, 2022, by and between Seller and Buyer (as amended, restated, 
supplemented or otherwise modified and in effect from time to time, the “Repurchase 
Agreement”), between Buyer and Seller, and to take such other steps as may be necessary or 
desirable to enforce Buyer’s rights against such Purchased Loans, the related Purchased Loan 
Files and the Servicing Records to the extent that Seller is permitted by law to act through an 
agent. Capitalized terms used and not otherwise defined herein shall have the meanings ascribed 
thereto in the Repurchase Agreement.

 
TO INDUCE ANY THIRD PARTY TO ACT HEREUNDER, SELLER HEREBY 

AGREES THAT ANY THIRD PARTY RECEIVING A DULY EXECUTED COPY OR 
FACSIMILE OF THIS INSTRUMENT MAY ACT HEREUNDER, AND THAT REVOCATION 
OR TERMINATION HEREOF SHALL BE INEFFECTIVE AS TO SUCH THIRD PARTY 
UNLESS AND UNTIL ACTUAL NOTICE OR KNOWLEDGE OR SUCH REVOCATION OR 
TERMINATION SHALL HAVE BEEN RECEIVED BY SUCH THIRD PARTY, AND SELLER 
ON ITS OWN BEHALF AND ON BEHALF OF SELLER’S ASSIGNS, HEREBY AGREES TO 
INDEMNIFY AND HOLD HARMLESS ANY SUCH THIRD PARTY FROM AND AGAINST 
ANY AND ALL CLAIMS THAT MAY ARISE AGAINST SUCH THIRD PARTY BY REASON 
OF SUCH THIRD PARTY HAVING RELIED ON THE PROVISIONS OF THIS 
INSTRUMENT.

 
THIS POWER OF ATTORNEY IS COUPLED WITH AN INTEREST AND SHALL BE 

GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE 
OF NEW YORK WITHOUT GIVING EFFECT TO THE CONFLICT OF LAW PRINCIPLES 
THEREOF.
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CMTG DB FINANCE LLC, a Delaware 

limited liability company, organized in a 
series

 
 

By:  
Name:

  Title:
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EXHIBIT VI

 
PART I: REPRESENTATIONS AND WARRANTIES 
REGARDING INDIVIDUAL PURCHASED LOANS

 

With respect to each Purchased Loan, Seller hereby represents and warrants, as of the date 
herein specified or, if no such date is specified, as of the Purchase Date, \that:

 
1. Whole Loan; Ownership of Purchased Loans. Except with respect to any 

Purchased Loan that is a Senior Interest or a Junior Interest, each Purchased Loan is a whole loan 
and not a participation interest in a mortgage loan. Each Senior Interest is a senior or pari passu 
portion of a whole loan evidenced by a senior or pari passu note. At the time of the sale, transfer 
and assignment to Buyer, no Mortgage Note or Mortgage was subject to any assignment (other 
than assignments to Seller), participation (other than with respect to any Purchased Loan that is a 
Participation Interest) or pledge, and Seller had good title to, and was the sole owner of, each 
Purchased Loan free and clear of any and all liens, charges, pledges, encumbrances, 
participations (other than with respect to a Purchased Loan that is a Participation Interest), any 
other ownership interests (other than with respect to a Purchased Loan that is a Senior Interest or 
a Junior Interest) on, in or to such Purchased Loan other than any servicing rights appointment or 
similar agreement. Seller has full right and authority to sell, assign and transfer each Purchased 
Loan, and, upon the completion of the assignee information therein and Buyer’s countersignature 
where applicable, the assignment to Buyer constitutes a legal, valid and binding assignment of 
such Purchased Loan free and clear of any and all liens, pledges, charges or security interests of 
any nature encumbering such Purchased Loan.

 
2. Loan Document Status. Each related Mortgage Note, Mortgage, Assignment of 

Leases (if a separate instrument), guaranty and other agreement executed by or on behalf of the 
related Mortgagor, guarantor or other obligor in connection with such Purchased Loan is the 
legal, valid and binding obligation of the related Mortgagor, guarantor or other obligor (subject to 
any non-recourse provisions contained in any of the foregoing agreements and any applicable 
state anti-deficiency or market value limit deficiency legislation), as applicable, and is 
enforceable in accordance with its terms, except (i) as such enforcement may be limited by (a) 
bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium or other similar laws 
affecting the enforcement of creditors’ rights generally and (b) general principles of equity 
(regardless of whether such enforcement is considered in a proceeding in equity or at law) and 
(ii) those certain provisions in such Purchased Loan Documents (including, without limitation, 
provisions requiring the payment of default interest, late fees or prepayment/yield maintenance 
fees, charges and/or premiums) are, or may be, further limited or rendered unenforceable by or 
under applicable law, but (subject to the limitations set forth in clause (i) above) such limitations 
or unenforceability will not render such Purchased Loan Documents invalid as a whole or 
materially interfere with the mortgagee’s realization of the principal benefits and/or security 
provided thereby (clauses (i) and (ii) collectively, the “Standard Qualifications”).
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Except as set forth in the immediately preceding sentence, there is no valid offset, 

defense, counterclaim or right of rescission available to the related Mortgagor with respect to any 
of the related Mortgage Notes, Mortgages or other Purchased Loan Documents, including, 
without limitation, any such valid offset, defense, counterclaim or right based on intentional 
fraud by Seller in connection with the origination of the Purchased Loan, that would deny the 
mortgagee the principal benefits intended to be provided by the Mortgage Note, Mortgage or 
other Purchased Loan Documents.

 
3. Mortgage Provisions. The Purchased Loan Documents for each Purchased 

Loan contain provisions that render the rights and remedies of the holder thereof adequate for the 
practical realization against the Mortgaged Property of the principal benefits of the security 
intended to be provided thereby, including realization by judicial or, if applicable, non-judicial 
foreclosure subject to the limitations set forth in the Standard Qualifications.

 
4. Mortgage Status; Waivers and Modifications. Since origination and except by 

written instruments set forth in the related Purchased Loan File or as otherwise provided in the 
related Purchased Loan Documents (a) the material terms of such Mortgage, Mortgage Note, 
Purchased Loan guaranty, and related Purchased Loan Documents have not been waived, 
impaired, modified, altered, satisfied, canceled, subordinated or rescinded in any respect; (b) no 
related Mortgaged Property or any portion thereof has been released from the lien of the related 
Mortgage in any manner which materially interferes with the security intended to be provided by 
such Mortgage or the use or operation of the remaining portion of such Mortgaged Property; and
(c) neither the related Mortgagor nor the related guarantor has been released from its material 
obligations under the Purchased Loan. With respect to each Purchased Loan File, except as 
contained in a written document included in the Purchased Loan File, there have been no 
modifications, amendments or waivers, that could be reasonably expected to have a material 
adverse effect on such Purchased Loan consented to by Seller on or after the related Purchase 
Date.

 
5. Hospitality Provisions. The Purchased Loan Documents for each Purchased 

Loan that is secured by a hospitality property operated pursuant to a franchise or license 
agreement includes an executed comfort letter or similar agreement signed by the related 
Mortgagor and franchisor or licensor of such property that, subject to the applicable terms of 
such franchise or license agreement and comfort letter or similar agreement, is enforceable by the 
holder of the Purchased Loan against such franchisor or licensor either (A) directly or as an 
assignee of the originator, or (B) upon Seller’s or its designee’s providing notice of the transfer of 
the Purchased Loan in accordance with the terms of such executed comfort letter or similar 
agreement. The Mortgage or related security agreement for each Purchased Loan secured by a 
hospitality property creates a security interest in the revenues of such Mortgaged Property for 
which a UCC financing statement has been filed in the appropriate filing office. For the 
avoidance of doubt, no representation is made as to the perfection of any security interest in 
revenues to the extent that possession or control of such items or actions other than the filing of 
Uniform Commercial Code financing statements is required to effect such perfection.

 
6. Lien; Valid Assignment. Subject to the Standard Qualifications, each 

assignment of Mortgage and assignment of Assignment of Leases from Seller will constitute a
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legal, valid and binding assignment from Seller. Each related Mortgage and Assignment of 
Leases is freely assignable without the consent of the related Mortgagor. Each related Mortgage 
is a legal, valid and enforceable first lien on the related Mortgagor’s fee or leasehold interest in 
the Mortgaged Property in the principal amount of such Purchased Loan or allocated loan 
amount (subject only to Permitted Encumbrances (as defined below) and the exceptions to 
paragraph (7) (each such exception, a “Title Exception”)), except as the enforcement thereof may 
be limited by the Standard Qualifications. Such Mortgaged Property (subject to and excepting 
Permitted Encumbrances and the Title Exceptions) as of origination was, and as of the Purchase 
Date, to Seller’s knowledge, is free and clear of any recorded mechanics’ liens, recorded 
materialmen’s liens and other recorded encumbrances which are prior to or equal with the lien of 
the related Mortgage, except those which are bonded over, escrowed for or insured against by a 
lender’s title insurance policy (as described below), and, to Seller’s knowledge and subject to the 
rights of tenants (as tenants only) (subject to and excepting Permitted Encumbrances and the 
Title Exceptions), no rights exist which under law could give rise to any such lien or 
encumbrance that would be prior to or equal with the lien of the related Mortgage, except those 
which are bonded over, escrowed for or insured against by a lender’s title insurance policy (as 
described below). Notwithstanding anything herein to the contrary, no representation is made as 
to the perfection of any security interest in rents or other personal property to the extent that 
possession or control of such items or actions other than the filing of UCC financing statements 
is required in order to effect such perfection.

 
7. Permitted Liens; Title Insurance. Each Mortgaged Property securing a 

Purchased Loan is covered by an American Land Title Association loan title insurance policy or a 
comparable form of loan title insurance policy approved for use in the applicable jurisdiction (or, 
if such policy is yet to be issued, by a pro forma policy, a preliminary title policy with escrow 
instructions or a “marked up” commitment, in each case binding on the title insurer) (the “Title 
Policy”) in the original principal amount of such Purchased Loan (or with respect to a Purchased 
Loan secured by multiple properties, an amount equal to at least the allocated loan amount with 
respect to the Title Policy for each such property) after all advances of principal (including any 
advances held in escrow or reserves), that insures for the benefit of the owner of the indebtedness 
secured by the Mortgage, the first priority lien of the Mortgage, which lien is subject only to (a) 
the lien of current real property taxes, water charges, sewer rents and assessments due and 
payable but not yet delinquent; (b) covenants, conditions and restrictions, rights of way, 
easements and other matters of public record; (c) the exceptions (general and specific) and 
exclusions set forth in such Title Policy; (d) other matters to which like properties are commonly 
subject; (e) the rights of tenants (as tenants only) under leases (including subleases) pertaining to 
the related Mortgaged Property and condominium declarations; (f) if the related Purchased Loan 
is cross-collateralized and cross-defaulted with another Purchased Loan (each a “Crossed 
Mortgage Loan”), the lien of the Mortgage for another Purchased Loan that is cross-
collateralized and cross-defaulted with such Crossed Mortgage Loan; and (g) if the related 
Purchased Loan is part of a whole loan, the rights of the holder(s) of any related whole loan(s) 
pursuant to the related co-lender agreement, provided that none of which items (a) through (f), 
individually or in the aggregate, materially and adversely interferes with the value or current use 
of the Mortgaged Property or the security intended to be provided by such Mortgage or the 
Mortgagor’s ability to pay its obligations when they become
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due (collectively, the “Permitted Encumbrances”). Except as contemplated by clause (f) of the 
preceding sentence, none of the Permitted Encumbrances are mortgage liens that are senior to or 
coordinate and co-equal with the lien of the related Mortgage. Such Title Policy (or, if it has yet 
to be issued, the coverage to be provided thereby) is in full force and effect, all premiums thereon 
have been paid and no claims have been made by Seller thereunder and no claims have been paid 
thereunder. Neither Seller, nor to Seller’s knowledge, any other holder of the Purchased Loan, 
has done, by act or omission, anything that would materially impair the coverage under such 
Title Policy.

 

8. Junior Liens. It being understood that B notes secured by the same Mortgage as 
a Purchased Loan are not subordinate mortgages or junior liens, except for any Crossed 
Mortgage Loan, there are, as of origination, and to Seller’s knowledge, as of the Purchase Date, 
no subordinate mortgages or junior liens securing the payment of money encumbering the related 
Mortgaged Property (other than Permitted Encumbrances and the Title Exceptions, taxes and 
assessments, mechanics and materialmen’s liens (which are the subject of the representation in 
paragraph (5) above), and equipment and other personal property financing. Seller has no 
knowledge of any mezzanine debt secured directly by interests in the related Mortgagor, other 
than any applicable Related Interest.

 
9. Assignment of Leases. There exists as part of the related Purchased Loan File 

an Assignment of Leases (either as a separate instrument or incorporated into the related 
Mortgage). Subject to the Permitted Encumbrances and the Title Exceptions, each related 
Assignment of Leases creates a valid first-priority collateral assignment of, or a valid first-
priority lien or security interest in, rents and certain rights under the related lease or leases, 
subject only to a license granted to the related Mortgagor to exercise certain rights and to 
perform certain obligations of the lessor under such lease or leases, including the right to operate 
the related leased property, except as the enforcement thereof may be limited by the Standard 
Qualifications. The related Mortgage or related Assignment of Leases, subject to applicable law, 
provides that, upon an event of default under the Purchased Loan, a receiver is permitted to be 
appointed for the collection of rents or for the related mortgagee to enter into possession to 
collect the rents or for rents to be paid directly to the mortgagee.

 
10.UCC Filings. If the related Mortgaged Property is operated as a hospitality 

property, Seller has filed and/or recorded or caused to be filed and/or recorded (or, if not filed 
and/or recorded, have been submitted in proper form for filing and/or recording), UCC financing 
statements in the appropriate public filing and/or recording offices necessary at the time of the 
origination of the Purchased Loan to perfect a valid security interest in all items of physical 
personal property reasonably necessary to operate such Mortgaged Property owned by such 
Mortgagor and located on the related Mortgaged Property (other than any non-material personal 
property, any personal property subject to a purchase money security interest, a sale and 
leaseback financing arrangement as permitted under the terms of the related Purchased Loan 
Documents or any other personal property leases applicable to such personal property), to the 
extent perfection may be effected pursuant to applicable law by recording or filing, as the case 
may be. Subject to the Standard Qualifications, each related Mortgage (or equivalent document) 
creates a valid and
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enforceable lien and security interest on the items of personalty described above. No 
representation is made as to the perfection of any security interest in rents or other personal 
property to the extent that possession or control of such items or actions other than the filing of 
UCC financing statements are required in order to effect such perfection.

 
11.Condition of Property. Seller or the originator of the Purchased Loan inspected 

or caused to be inspected each related Mortgaged Property within six (6) months of origination 
of the Purchased Loan and within twelve (12) months of the Purchase Date.

 
An engineering report or property condition assessment was prepared in connection with 

the origination of each Purchased Loan no more than twelve (12) months prior to the Purchase 
Date. To Seller’s knowledge, based solely upon due diligence customarily performed in 
connection with the origination of comparable mortgage loans, as of the Purchase Date, each 
related Mortgaged Property was free and clear of any material damage (other than (i) any 
damage or deficiency that is estimated to cost less than $50,000 to repair, (ii) any deferred 
maintenance for which escrows were established at origination and (iii) any damage fully 
covered by insurance) that would affect materially and adversely the use or value of such 
Mortgaged Property as security for the Purchased Loan.

 
12.Taxes and Assessments. All taxes, governmental assessments and other 

outstanding governmental charges (including, without limitation, water and sewage charges), or 
installments thereof, that could be a lien on the related Mortgaged Property that would be of 
equal or superior priority to the lien of the Mortgage and that prior to the Purchase Date have 
become delinquent in respect of each related Mortgaged Property have been paid, or an escrow 
of funds has been established in an amount sufficient to cover such payments and reasonably 
estimated interest and penalties, if any, thereon. For purposes of this representation and warranty, 
real estate taxes and governmental assessments and other outstanding governmental charges and 
installments thereof shall not be considered delinquent until the earlier of (a) the date on which 
interest and/or penalties would first be payable thereon and (b) the date on which enforcement 
action is entitled to be taken by the related taxing authority.

 
13.Condemnation. As of the date of origination and to Seller’s knowledge as of 

the Purchase Date, there is no proceeding pending, and, to Seller’s knowledge as of the date of 
origination and as of the Purchase Date, there is no proceeding threatened, for the total or partial 
condemnation of such Mortgaged Property that would have a material adverse effect on the 
value, use or operation of the Mortgaged Property.

 
14.Actions Concerning Purchased Loan. As of the date of origination and to 

Seller’s knowledge as of the Purchase Date, there was no pending or filed action, suit or 
proceeding, arbitration or governmental investigation involving any Mortgagor, guarantor, or 
Mortgagor’s interest in the Mortgaged Property, an adverse outcome of which would reasonably 
be expected to materially and adversely affect (a) such Mortgagor’s title to the Mortgaged 
Property, (b) the validity or enforceability of the Mortgage, (c) such Mortgagor’s ability to 
perform under the related Purchased Loan, (d) such guarantor’s ability to perform under the 
related
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guaranty, (e) the principal benefit of the security intended to be provided by the Purchased Loan 
Documents or (f) the current principal use of the Mortgaged Property.

 
15.Escrow Deposits. All escrow deposits and payments required to be escrowed 

with lender pursuant to each Purchased Loan are in the possession, or under the control, of Seller 
or its servicer, and there are no deficiencies (subject to any applicable grace or cure periods) in 
connection therewith, and all such escrows and deposits (or the right thereto) that are required to 
be escrowed with lender under the related Purchased Loan Documents are being conveyed by 
Seller to Buyer or its servicer.

 
16.No Holdbacks. The principal amount of the Purchased Loan stated on the 

Purchased Loan Schedule has been fully disbursed as of the Purchase Date and there is no 
requirement for future advances thereunder (except in those cases where the full amount of the 
Purchased Loan has been disbursed but a portion thereof is being held in escrow or reserve 
accounts pending the satisfaction of certain conditions relating to leasing, repairs or other matters 
with respect to the related Mortgaged Property, the Mortgagor or other considerations determined 
by Seller to merit such holdback).

 
17.Insurance. Each related Mortgaged Property is, and is required pursuant to the 

related Mortgage to be, insured by a property insurance policy providing coverage for loss in 
accordance with coverage found under a “special cause of loss form” or “all risk form” that 
includes replacement cost valuation issued by an insurer meeting the requirements of the related 
Purchased Loan Documents and having a claims-paying or financial strength rating of any one of 
the following: (i) at least “A-:VIII” from A.M. Best Company, (ii) at least “A3” (or the 
equivalent) from Moody’s or (iii) at least “A-” from S&P (collectively the “Insurance Rating 
Requirements”), in an amount (subject to a customary deductible) not less than the lesser of (1) 
the original principal balance of the Purchased Loan and (2) the full insurable value on a 
replacement cost basis of the improvements, furniture, furnishings, fixtures and equipment 
owned by the Mortgagor and included in the Mortgaged Property (with no deduction for physical 
depreciation), but, in any event, not less than the amount necessary or containing such 
endorsements as are necessary to avoid the operation of any coinsurance provisions with respect 
to the related Mortgaged Property.

 
Each related Mortgaged Property is also covered, and required to be covered pursuant to 

the related Purchased Loan Documents, by business interruption or rental loss insurance which 
(subject to a customary deductible) covers a period of not less than 12 months (or with respect to 
each Purchased Loan on a single asset with a principal balance of $50 million or more, 18 
months).

 
If any material part of the improvements, exclusive of a parking lot, located on a 

Mortgaged Property is in an area identified in the Federal Register by the Federal Emergency 
Management Agency as having special flood hazards, the related Mortgagor is required to 
maintain insurance in the maximum amount available under the National Flood Insurance 
Program, plus such additional excess flood coverage in an amount as is generally required by 
Seller for comparable mortgage loans intended for securitization.
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If the Mortgaged Property is located within 25 miles of the coast of the Gulf of Mexico or 

the Atlantic coast of Florida, Georgia, South Carolina or North Carolina, the related Mortgagor is 
required to maintain coverage for windstorm and/or windstorm related perils and/or “named 
storms” issued by an insurer meeting the Insurance Rating Requirements or endorsement 
covering damage from windstorm and/or windstorm related perils and/or named storms, in an 
amount not less than the lesser of (1) the original principal balance of the Purchased Loan and (2) 
the full insurable value on a replacement cost basis of the improvements and personalty and 
fixtures owned by the Mortgagor and included in the related Mortgaged Property by an insurer 
meeting the Insurance Rating Requirements.

 
The Mortgaged Property is covered, and required to be covered pursuant to the related 

Purchased Loan Documents, by a commercial general liability insurance policy issued by an 
insurer meeting the Insurance Rating Requirements including coverage for property damage, 
contractual damage and personal injury (including bodily injury and death) in amounts as are 
generally required by Seller for loans originated for securitization, and in any event not less than
$1 million per occurrence and $2 million in the aggregate.

 
An architectural or engineering consultant has performed an analysis of each of the 

Mortgaged Properties located in seismic zones 3 or 4 in order to evaluate the structural and 
seismic condition of such property, for the sole purpose of assessing either the scenario expected 
limit (“SEL”) or the probable maximum loss (“PML”) for the Mortgaged Property in the event of 
an earthquake. In such instance, the SEL or PML, as applicable, was based on a 475-year return 
period, an exposure period of 50 years and a 10% probability of exceedance. If the resulting 
report concluded that the SEL or PML, as applicable, would exceed 20% of the amount of the 
replacement costs of the improvements, earthquake insurance on such Mortgaged Property was 
obtained by an insurer rated at least “A:VIII” by A.M. Best Company or “A3” (or the equivalent) 
from Moody’s or “A-” by S&P in an amount not less than 100% of the SEL or PML, as 
applicable.

 
The Purchased Loan Documents require insurance proceeds in respect of a property loss 

to be applied either (a) to the repair or restoration of all or part of the related Mortgaged Property, 
with respect to all property losses in excess of 5% of the then outstanding principal amount of 
the related Purchased Loan (or whole loan, if applicable) the lender (or a trustee appointed by it) 
having the right to hold and disburse such proceeds as the repair or restoration progresses, or (b) 
to the payment of the outstanding principal balance of such Purchased Loan (or whole loan, if 
applicable) together with any accrued interest thereon.

 
All premiums on all insurance policies referred to in this section required to be paid as of 

the Purchase Date have been paid, and such insurance policies name the lender under the 
Purchased Loan and its successors and assigns as a loss payee under a mortgagee endorsement 
clause or, in the case of the general liability insurance policy, as named or additional insured. 
Such insurance policies will inure to the benefit of Buyer. Each related Purchased Loan obligates 
the related Mortgagor to maintain all such insurance and, at such Mortgagor’s failure to do so, 
authorizes the lender to maintain such insurance at the Mortgagor’s cost and expense and to 
charge such Mortgagor for related premiums. All such insurance policies (other than commercial 
liability policies) require at least 10 days’ prior notice to the lender of termination or cancellation 
arising
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because of nonpayment of a premium and at least 30 days prior notice to the lender of 
termination or cancellation (or such lesser period, not less than 10 days, as may be required by 
applicable law) arising for any reason other than non-payment of a premium and no such notice 
has been received by Seller.

 

18.Access; Utilities; Separate Tax Lots. Each Mortgaged Property (a) is located on 
or adjacent to a public road and has direct legal access to such road, or has access via an 
irrevocable easement or irrevocable right of way permitting ingress and egress to/from a public 
road, (b) is served by or has uninhibited access rights to public or private water and sewer (or 
well and septic) and all required utilities, all of which are appropriate for the current use of the 
Mortgaged Property, and (c) constitutes one or more separate tax parcels which do not include 
any property which is not part of the Mortgaged Property or is subject to an endorsement under 
the related Title Policy insuring the Mortgaged Property, or in certain cases, an application has 
been, or will be, made to the applicable governing authority for creation of separate tax lots, in 
which case the Purchased Loan requires the Mortgagor to escrow an amount sufficient to pay 
taxes for the existing tax parcel of which the Mortgaged Property is a part until the separate tax 
lots are created.

 

19.No Encroachments. To Seller’s knowledge based solely on surveys obtained in 
connection with origination and the lender’s Title Policy (or, if such policy is not yet issued, a 
pro forma title policy, a preliminary title policy with escrow instructions or a “marked up” 
commitment) obtained in connection with the origination of each Purchased Loan, all material 
improvements that were included for the purpose of determining the appraised value of the 
related Mortgaged Property at the time of the origination of such Purchased Loan are within the 
boundaries of the related Mortgaged Property, except encroachments that do not materially and 
adversely affect the value or current use of such Mortgaged Property or for which insurance or 
endorsements were obtained under the Title Policy. No improvements on adjoining parcels 
encroach onto the related Mortgaged Property except for encroachments that do not materially 
and adversely affect the value or current use of such Mortgaged Property or for which insurance 
or endorsements were obtained under the Title Policy. No improvements encroach upon any 
easements except for encroachments the removal of which would not materially and adversely 
affect the value or current use of such Mortgaged Property or for which insurance or 
endorsements obtained with respect to the Title Policy.

 
20.No Contingent Interest or Equity Participation. No Purchased Loan has a 

shared appreciation feature, any other contingent interest feature or a negative amortization 
feature (except that an ARD Loan (as defined below) may provide for the accrual of the portion 
of interest in excess of the rate in effect prior to the Anticipated Repayment Date (as defined 
below)) or an equity participation by Seller.

 
21.REMIC. The Purchased Loan is a “qualified mortgage” within the meaning of 

Code Section 860G(a)(3) (but determined without regard to the rule in the U.S. Department of 
Treasury Regulations (the “Treasury Regulations”) Section 1.860G-2(f)(2) that treats certain 
defective Purchased Loans as qualified mortgages), and, accordingly, (A) the issue price of the 
Purchased Loan to the related Mortgagor at origination did not exceed the non-contingent 
principal
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amount of the Purchased Loan and (B) either: (a) such Purchased Loan is secured by an interest 
in real property (including permanently affixed buildings and structural components, such as 
wiring, plumbing systems and central heating and air conditioning systems, that are integrated 
into such buildings, serve such buildings in their passive functions and do not produce or 
contribute to the production of income other than consideration for the use or occupancy of 
space, but excluding personal property) having a fair market value (i) at the date the Purchased 
Loan (or related whole loan, if applicable) was originated at least equal to 80% of the adjusted 
issue price of the Purchased Loan (or related whole loan, as applicable) on such date or (ii) at the 
Purchase Date at least equal to 80% of the adjusted issue price of the Purchased Loan (or whole 
loan, if applicable) on such date, provided that for purposes hereof, the fair market value of the 
real property interest must first be reduced by (A) the amount of any lien on the real property 
interest that is senior to the Purchased Loan and (B) a proportionate amount of any lien on the 
real property interest that is in parity with the Purchased Loan (or whole loan, if applicable); or 
(b) substantially all of the proceeds of such Purchased Loan were used to acquire, improve or 
protect the real property which served as the only security for such Purchased Loan (other than a 
recourse feature or other third-party credit enhancement within the meaning of Section 1.860G-
2(a)(1)(ii)) of the Treasury Regulations. If the Purchased Loan was “significantly modified” prior 
to the Purchase Date so as to result in a taxable exchange under Section 1001 of the Code, it 
either (x) was modified as a result of the default or reasonably foreseeable default of such 
Purchased Loan or (y) satisfies the provisions of either sub-clause (B)(a)(i) above (substituting 
the date of the last such modification for the date the Purchased Loan was originated) or sub-
clause (B)(a)(ii), including the proviso thereto. Any prepayment premium and yield maintenance 
charges applicable to the Purchased Loan constitute “customary prepayment penalties” within 
the meaning of Section 1.860G-1(b)(2) of the Treasury Regulations. All terms used in this 
paragraph shall have the same meanings as set forth in the related Treasury Regulations.

 
22.Compliance with Usury Laws. The interest rate (exclusive of any default 

interest, late charges, yield maintenance charge, or prepayment premiums) of such Purchased 
Loan complied as of the date of origination with, or was exempt from, applicable state or federal 
laws, regulations and other requirements pertaining to usury.

 
23.Authorized to do Business. To the extent required under applicable law, as of 

the Purchase Date or as of the date that such entity held the Mortgage Note, each holder of the 
Mortgage Note was authorized to transact and do business in the jurisdiction in which each 
related Mortgaged Property is located, or the failure to be so authorized does not materially and 
adversely affect the enforceability of such Purchased Loan by the trust.

 
24.Trustee under Deed of Trust. With respect to each Mortgage which is a deed of 

trust, as of the date of origination and, to Seller’s knowledge, as of the Purchase Date, a trustee, 
duly qualified under applicable law to serve as such, currently so serves and is named in the deed 
of trust or has been substituted in accordance with the Mortgage and applicable law or may be 
substituted in accordance with the Mortgage and applicable law by the related mortgagee.

 
25.Local Law Compliance. To Seller’s knowledge, based upon any of a letter 

from any governmental authorities, a legal opinion, an architect’s letter, a zoning consultant’s
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report, an endorsement to the related Title Policy, or other affirmative investigation of local law 
compliance consistent with the investigation conducted by Seller for similar commercial, 
multifamily or, if applicable, manufactured housing community mortgage loans intended for 
securitization, with respect to the improvements located on or forming part of each Mortgaged 
Property securing a Purchased Loan as of the date of origination of such Purchased Loan and as 
of the Purchase Date, there are no material violations of applicable zoning ordinances, building 
codes and land laws (collectively “Zoning Regulations”) other than those which (i) constitute a 
legal non-conforming use or structure, as to which the Mortgaged Property may be restored or 
repaired to the full extent necessary to maintain the use of the structure immediately prior to a 
casualty or the inability to restore or repair to the full extent necessary to maintain the use or 
structure immediately prior to the casualty would not materially and adversely affect the use or 
operation of the Mortgaged Property, (ii) are insured by the Title Policy or other insurance policy,
(iii) are insured by law and ordinance insurance coverage in amounts customarily required by 
Seller for loans originated for securitization that provides coverage for additional costs to rebuild 
and/or repair the property to current Zoning Regulations or (iv) would not have a material 
adverse effect on the Purchased Loan. The terms of the Purchased Loan Documents require the 
Mortgagor to comply in all material respects with all applicable governmental regulations, 
zoning and building laws.

 

26.Licenses and Permits. Each Mortgagor covenants in the Purchased Loan 
Documents that it shall keep all material licenses, permits and applicable governmental 
authorizations necessary for its operation of the Mortgaged Property in full force and effect, and 
to Seller’s knowledge based upon a letter from any government authorities or other affirmative 
investigation of local law compliance consistent with the investigation conducted by Seller for 
similar commercial, multifamily or if applicable, manufactured housing community mortgage 
loans intended for securitization, all such material licenses, permits and applicable governmental 
authorizations are in effect. The Purchased Loan requires the related Mortgagor to be qualified to 
do business in the jurisdiction in which the related Mortgaged Property is located.

 
27.Recourse Obligations. The Purchased Loan Documents for each Purchased 

Loan provide that (a) the related Mortgagor and at least one individual or entity shall be fully 
liable for actual losses, liabilities, costs and damages arising from certain acts of the related 
Mortgagor and/or its principals specified in the related Purchased Loan Documents, which acts 
generally include the following: (i) acts of fraud or intentional material misrepresentation, (ii) 
misapplication or misappropriation of rents, insurance proceeds or condemnation awards, (iii) 
intentional material physical waste of the Mortgaged Property (provided that the Mortgaged 
Property generates sufficient cash flow to prevent such waste), and (iv) any breach of the 
environmental covenants contained in the related Purchased Loan Documents, and (b) the 
Purchased Loan shall become full recourse to the related Mortgagor and at least one individual or 
entity, if the related Mortgagor files a voluntary petition under federal or state bankruptcy or 
insolvency law.

 
28.Mortgage Releases. The terms of the related Mortgage or related Purchased 

Loan Documents do not provide for release of any material portion of the Mortgaged Property 
from the lien of the Mortgage except (a) a partial release, accompanied by principal repayment, 
or
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partial Defeasance (as defined in paragraph (33)), in each case, of not less than a specified 
percentage at least equal to the lesser of (i) 110% of the related allocated loan amount of such 
portion of the Mortgaged Property and (ii) the outstanding principal balance of the Purchased 
Loan, (b) upon payment in full of such Purchased Loan, (c) upon a Defeasance (as defined in 
paragraph (33)), (d) releases of out-parcels that are unimproved or other portions of the 
Mortgaged Property which will not have a material adverse effect on the underwritten value of 
the Mortgaged Property and which were not afforded any material value in the Appraisal 
obtained at the origination of the Purchased Loan and are not necessary for physical access to the 
Mortgaged Property or compliance with zoning requirements, or (e) as required pursuant to an 
order of condemnation or taking by a state or any political subdivision or authority thereof. With 
respect to any partial release (including in connection with any partial Defeasance) under the 
preceding clauses (a) or (d), either: (x) such release of collateral (i) would not constitute a 
“significant modification” of the subject Purchased Loan within the meaning of Section 1.860G-
2(b)(2) of the Treasury Regulations and (ii) would not cause the subject Purchased Loan to fail to 
be a “qualified mortgage” within the meaning of Code Section 860G(a)(3)(A); or (y) the 
mortgagee or servicer can, in accordance with the related Purchased Loan Documents, condition 
such release of collateral on the related Mortgagor’s delivery of an opinion of tax counsel to the 
effect specified in the immediately preceding clause (x). For purposes of the preceding clause 
(x), if the fair market value of the real property constituting such Mortgaged Property after the 
release (reduced by (A) the amount of any lien on the real property interest that is senior to the 
Purchased Loan and (B) a proportionate amount of any lien on the real property interest that is in 
parity with the Purchased Loan or whole loan, if applicable) after the release is not equal to at 
least 80% of the principal balance of the Purchased Loan (or Senior Interest or Junior Interest, as 
applicable) outstanding after the release, the Mortgagor is required to make a payment of 
principal in an amount not less than the amount required by the REMIC Provisions (as defined 
below).

 
In the case of any Purchased Loan, in the event of a condemnation or taking of any 

portion of a Mortgaged Property by a state or any political subdivision or authority thereof, 
whether by legal proceeding or by agreement, the Mortgagor can be required to pay down the 
principal balance of the Purchased Loan in an amount not less than the amount required by the 
REMIC Provisions and, to such extent, condemnation proceeds may not be required to be 
applied to the restoration of the Mortgaged Property or released to the Mortgagor, if, 
immediately after the release of such portion of the Mortgaged Property from the lien of the 
Mortgage (but taking into account the planned restoration) the fair market value of the real 
property constituting the remaining Mortgaged Property (reduced by (A) the amount of any lien 
on the real property that is senior to the Purchased Loan and (B) a proportionate amount of any 
lien on the real property interest that is in parity with the Purchased Loan or whole loan, if 
applicable) not equal to at least 80% of the remaining principal balance of the Purchased Loan 
(or Senior Interest or Junior Interest, as applicable).

 
No Purchased Loan that is secured by more than one Mortgaged Property or that is a 

Crossed Mortgage Loan permits the release of cross-collateralization of the related Mortgaged 
Properties or a portion thereof including due to a partial condemnation, other than in compliance 
with the loan-to-value ratio and other requirements of the REMIC Provisions.
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29.Financial Reporting and Rent Rolls. Each Mortgage requires the Mortgagor to 

provide the owner or holder of the Mortgage with quarterly (other than for single-tenant 
properties) and annual operating statements, and quarterly (other than for single-tenant 
properties) rent rolls for properties that have leases contributing more than 5% of the in-place 
base rent and annual financial statements, which annual financial statements with respect to each 
Purchased Loan with more than one Mortgagor are in the form of an annual combined balance 
sheet of the Mortgagor entities (and no other entities), together with the related combined 
statements of operations, members’ capital and cash flows, including a combining balance sheet 
and statement of income for the Mortgaged Properties on a combined basis.

 
30. Acts of Terrorism Exclusion. With respect to each Purchased Loan over

$20 million, the related special-form all-risk insurance policy and business interruption policy 
(issued by an insurer meeting the Insurance Rating Requirements) do not specifically exclude 
Acts of Terrorism, as defined in the Terrorism Risk Insurance Act of 2002, as amended by the 
Terrorism Risk Insurance Program Reauthorization Act of 2007, as amended by the Terrorism 
Risk Insurance Program Reauthorization Act of 2015 (collectively referred to as “TRIA”), from 
coverage, or if such coverage is excluded, it is covered by a separate terrorism insurance policy. 
With respect to each other Purchased Loan, the related special-form all-risk insurance policy and 
business interruption policy (issued by an insurer meeting the Insurance Rating Requirements) 
did not, as of the date of origination of the Purchased Loan, and, to Seller’s knowledge, do not, 
as of the Purchase Date, specifically exclude Acts of Terrorism, as defined in TRIA, from 
coverage, or if such coverage is excluded, it is covered by a separate terrorism insurance policy. 
With respect to each Purchased Loan, the related Purchased Loan Documents do not expressly 
waive or prohibit the mortgagee from requiring coverage for Acts of Terrorism, as defined in 
TRIA, or damages related thereto except to the extent that any right to require such coverage 
may be limited by commercial availability on commercially reasonable terms; provided, 
however, that if TRIA or a similar or subsequent statute is not in effect, then, provided that 
terrorism insurance is commercially available, the Mortgagor under each Purchased Loan is 
required to carry terrorism insurance, but in such event the Mortgagor shall not be required to 
spend on terrorism insurance coverage more than two times the amount of the insurance 
premium that is payable in respect of the property and business interruption/rental loss insurance 
required under the related Purchased Loan Documents (without giving effect to the cost of 
terrorism and earthquake components of such casualty and business interruption/rental loss 
insurance) at such time, and if the cost of terrorism insurance exceeds such amount, the 
Mortgagor is required to purchase the maximum amount of terrorism insurance available with 
funds equal to such amount.

 
31.Due on Sale or Encumbrance. Subject to specific exceptions set forth below, 

each Purchased Loan contains a “due on sale” or other such provision for the acceleration of the 
payment of the unpaid principal balance of such Purchased Loan if, without the consent of the 
holder of the Mortgage (which consent, in some cases, may not be unreasonably withheld) and/or 
complying with the requirements of the related Purchased Loan Documents (which provide for 
transfers without the consent of the lender which are customarily acceptable to Seller lending on 
the security of property comparable to the related Mortgaged Property, including, without 
limitation, transfers of worn-out or obsolete furnishings, fixtures, or equipment promptly 
replaced
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with property of equivalent value and functionality and transfers by leases entered into in 
accordance with the Purchased Loan Documents), (a) the related Mortgaged Property, or any 
equity interest of greater than 50% in the related Mortgagor, is directly or indirectly pledged, 
transferred or sold, other than as related to (i) family and estate planning transfers or transfers 
upon death or legal incapacity, (ii) transfers to certain affiliates as defined in the related 
Purchased Loan Documents, (iii) transfers of less than, or other than, a controlling interest in the 
related Mortgagor,
(iv) transfers to another holder of direct or indirect equity in the Mortgagor, a specific Person 
designated in the related Purchased Loan Documents or a Person satisfying specific criteria 
identified in the related Purchased Loan Documents, such as a qualified equityholder, (v) 
transfers of stock or similar equity units in publicly traded companies, (vi) a substitution or 
release of collateral within the parameters of paragraphs (28) and (33) herein or (vii) by reason of 
any mezzanine debt that existed at the origination of the related Purchased Loan or future 
permitted mezzanine debt (and which is disclosed in writing to Buyer and approved by Buyer in 
its sole discretion prior to the Purchase Date of such Purchased Loan), or (b) the related 
Mortgaged Property is encumbered with a subordinate lien or security interest against the related 
Mortgaged Property, other than (i) any subordinate debt that existed at origination and is 
permitted under the related Purchased Loan Documents, (ii) purchase money security interests, 
(iii) any Crossed Mortgage Loan, or (iv) Permitted Encumbrances. The Mortgage or other 
Purchased Loan Documents provide that to the extent any Rating Agency fees are incurred in 
connection with the review of and consent to any transfer or encumbrance, the Mortgagor is 
responsible for such payment along with all other reasonable fees and expenses incurred by the 
Mortgagee relative to such transfer or encumbrance.

 
32.Single-Purpose Entity. Each Purchased Loan requires the Mortgagor to be a 

Single-Purpose Entity for at least as long as the Purchased Loan is outstanding. Both the 
Purchased Loan Documents and the organizational documents of the Mortgagor with respect to 
each Purchased Loan with a Purchase Date Principal Balance in excess of $5 million provide that 
the Mortgagor is a Single-Purpose Entity, and each Purchased Loan with a Purchase Date 
Principal Balance of $20 million or more has a counsel’s opinion regarding non-consolidation of 
the Mortgagor. For this purpose, a “Single-Purpose Entity” shall mean an entity, other than an 
individual, whose organizational documents (or if the Purchased Loan has a Purchase Date 
Principal Balance equal to $5 million or less, its organizational documents or the related 
Purchased Loan Documents) provide substantially to the effect that it was formed or organized 
solely for the purpose of owning and operating one or more of the Mortgaged Properties securing 
the Purchased Loans and prohibit it from engaging in any business unrelated to such Mortgaged 
Property or Properties, and whose organizational documents further provide, or which entity 
represented in the related Purchased Loan Documents, substantially to the effect that it does not 
have any assets other than those related to its interest in and operation of such Mortgaged 
Property or Properties, or any indebtedness other than as permitted by the related Mortgage(s) or 
the other related Purchased Loan Documents, that it has its own books and records and accounts 
separate and apart from those of any other person (other than a Mortgagor for a Crossed 
Mortgage Loan), and that it holds itself out as a legal entity, separate and apart from any other 
person or entity.
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33.Defeasance. With respect to any Purchased Loan that, pursuant to the 

Purchased Loan Documents, can be defeased (a “Defeasance”), (i) the Purchased Loan 
Documents provide for Defeasance as a unilateral right of the Mortgagor, subject to satisfaction 
of conditions specified in the Purchased Loan Documents; (ii) the Purchased Loan cannot be 
defeased within two years after the Closing Date; (iii) the Mortgagor is permitted to pledge only 
United States “government securities” within the meaning of Section 1.860G-2(a)(8)(ii) of the 
Treasury Regulations, the revenues from which will, in the case of a full Defeasance, be 
sufficient to make all scheduled payments under the Purchased Loan when due, including the 
entire remaining principal balance on the maturity date or, if the Purchased Loan is an ARD 
Loan, the entire principal balance outstanding on the Anticipated Repayment Date (or on or after 
the first date on which payment may be made without payment of a yield maintenance charge or 
prepayment penalty), and if the Purchased Loan permits partial releases of real property in 
connection with partial Defeasance, the revenues from the collateral will be sufficient to pay all 
such scheduled payments calculated on a principal amount equal to a specified percentage at 
least equal to the lesser of (a) 110% of the allocated loan amount for the real property to be 
released and (b) the outstanding principal balance of the Purchased Loan; (iv) the Mortgagor is 
required to provide a certification from an independent certified public accountant that the 
collateral is sufficient to make all scheduled payments under the Mortgage Note as set forth in 
clause (iii) above; (v) if the Mortgagor would continue to own assets in addition to the 
Defeasance collateral, the portion of the Purchased Loan secured by Defeasance collateral is 
required to be assumed (or the mortgagee may require such assumption) by a Single-Purpose 
Entity; (vi) the Mortgagor is required to provide an opinion of counsel that the mortgagee has a 
perfected security interest in such collateral prior to any other claim or interest; and (vii) the 
Mortgagor is required to pay all rating agency fees associated with Defeasance (if rating 
confirmation is a specific condition precedent thereto) and all other reasonable expenses 
associated with Defeasance, including, but not limited to, accountant’s fees and opinions of 
counsel.

 
34.Fixed Interest Rates. Each Purchased Loan bears interest at a rate that remains 

fixed throughout the remaining term of such Purchased Loan, except in the case of ARD Loans 
and situations where default interest is imposed.

 
35.Ground Leases. For purposes of this Agreement, a “Ground Lease” shall mean 

a lease creating a leasehold estate in real property where the fee owner as the ground lessor 
conveys for a term or terms of years its entire interest in the land, or with respect to air rights 
leases, the air, and buildings and other improvements, if any, comprising the premises demised 
under such lease to the ground lessee (who may, in certain circumstances, own the building and 
improvements on the land), subject to the reversionary interest of the ground lessor as fee owner 
and does not include industrial development agency (IDA) or similar leases for purposes of 
conferring a tax abatement or other benefit.

 
With respect to any Purchased Loan where the Purchased Loan is secured by a leasehold 

estate under a Ground Lease in whole or in part, and the related Mortgage does not also 
encumber the related lessor’s fee interest in such Mortgaged Property, based upon the terms of 
the Ground
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Lease and any estoppel or other agreement received from the ground lessor in favor of Seller, its 
successors and assigns, Seller represents and warrants that:

 
(a) The Ground Lease or a memorandum regarding such Ground Lease has been duly 

recorded or submitted for recordation in a form that is acceptable for recording in 
the applicable jurisdiction. The Ground Lease or an estoppel or other agreement 
received from the ground lessor permits the interest of the lessee to be 
encumbered by the related Mortgage and does not restrict the use of the related 
Mortgaged Property by such lessee, its successors or assigns in a manner that 
would materially adversely affect the security provided by the related Mortgage;

 
(b) The lessor under such Ground Lease has agreed in a writing included in the 

related Purchased Loan File (or in such Ground Lease) that the Ground Lease may 
not be amended or modified, or canceled or terminated by agreement of lessor and 
lessee, without the prior written consent of the lender, and no such consent has 
been granted by Seller since the origination of the Purchased Loan except as 
reflected in any written instruments which are included in the related Purchased 
Loan File;

 
(c) The Ground Lease has an original term (or an original term plus one or more 

optional renewal terms, which, under all circumstances, may be exercised, and 
will be enforceable, by either borrower or the mortgagee) that extends not less 
than 20 years beyond the stated maturity of the related Purchased Loan, or 10 
years past the stated maturity if such Purchased Loan fully amortizes by the stated 
maturity (or with respect to a Purchased Loan that accrues on an actual 360 basis, 
substantially amortizes);

 
(d) The Ground Lease either (i) is not subject to any liens or encumbrances superior 

to, or of equal priority with, the Mortgage, except for the related fee interest of the 
ground lessor and the Permitted Encumbrances, or (ii) is subject to a 
subordination, non-disturbance and attornment agreement to which the mortgagee 
on the lessor’s fee interest in the Mortgaged Property is subject;

 
(e) The Ground Lease does not place commercially unreasonable restrictions on the 

identity of the Mortgagee and the Ground Lease is assignable to the holder of the 
Purchased Loan and its successors and assigns without the consent of the lessor 
thereunder, and in the event it is so assigned, it is further assignable by the holder 
of the Purchased Loan and its successors and assigns without the consent of the 
lessor;

 
(f) Seller has not received any written notice of material default under or notice of 

termination of such Ground Lease. To Seller’s knowledge, there is no material 
default under such Ground Lease and no condition that, but for the passage of time 
or giving of notice, would result in a material default under the terms of such 
Ground Lease and to Seller’s knowledge, such Ground Lease is in full force and 
effect as of the Purchase Date;
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(g) The Ground Lease or ancillary agreement between the lessor and the lessee 

requires the lessor to give to the lender written notice of any default, and provides 
that no notice of default or termination is effective against the lender unless such 
notice is given to the lender;

 
(h) A lender is permitted a reasonable opportunity (including, where necessary, 

sufficient time to gain possession of the interest of the lessee under the Ground 
Lease through legal proceedings) to cure any default under the Ground Lease 
which is curable after the lender’s receipt of notice of any default before the lessor 
may terminate the Ground Lease;

 
(i) The Ground Lease does not impose any restrictions on subletting that would be 

viewed as commercially unreasonable by Seller in connection with loans 
originated for securitization;

 
(j) Under the terms of the Ground Lease, an estoppel or other agreement received 

from the ground lessor and the related Mortgage (taken together), any related 
insurance proceeds or the portion of the condemnation award allocable to the 
ground lessee’s interest (other than (i) de minimis amounts for minor casualties or 
(ii) in respect of a total or substantially total loss or taking as addressed in clause 
(k) below) will be applied either to the repair or to restoration of all or part of the 
related Mortgaged Property with (so long as such proceeds are in excess of the 
threshold amount specified in the related Purchased Loan Documents) the lender 
or a trustee appointed by it having the right to hold and disburse such proceeds as 
repair or restoration progresses, or to the payment of the outstanding principal 
balance of the Purchased Loan, together with any accrued interest;

 
(k) In the case of a total or substantially total taking or loss, under the terms of the 

Ground Lease, an estoppel or other agreement and the related Mortgage (taken 
together), any related insurance proceeds, or portion of the condemnation award 
allocable to ground lessee’s interest in respect of a total or substantially total loss 
or taking of the related Mortgaged Property to the extent not applied to 
restoration, will be applied first to the payment of the outstanding principal 
balance of the Purchased Loan, together with any accrued interest; and

 
(l) Provided that the lender cures any defaults which are susceptible to being cured, 

the ground lessor has agreed to enter into a new lease with lender upon 
termination of the Ground Lease for any reason, including rejection of the Ground 
Lease in a bankruptcy proceeding.

 
36.Servicing. The servicing and collection practices used by Seller with respect to 

the Purchased Loan have been, in all respects, legal and have met customary industry standards 
for servicing of commercial loans for conduit loan programs.
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37.Origination and Underwriting. The origination practices of Seller (or the 

related originator if Seller was not the originator) with respect to each Purchased Loan have 
been, in all material respects, legal and as of the date of its origination, such Purchased Loan and 
the origination thereof complied in all material respects with, or was exempt from, all 
requirements of federal, state or local law relating to the origination of such Purchased Loan; 
provided that such representation and warranty does not address or otherwise cover any matters 
with respect to federal, state or local law otherwise covered in this Exhibit VI.

 
38.No Material Default; Payment Record. No Purchased Loan has been more than 

30 days delinquent, without giving effect to any grace or cure period, in making required 
payments since origination, and as of the date hereof, no Purchased Loan is more than 30 days 
delinquent (beyond any applicable grace or cure period) in making required payments as of the 
Purchase Date. To Seller’s knowledge, there is (a) no material default, breach, violation or event 
of acceleration existing under the related Purchased Loan, or (b) no event (other than payments 
due but not yet delinquent) which, with the passage of time or with notice and the expiration of 
any grace or cure period, would constitute a material default, breach, violation or event of 
acceleration, which default, breach, violation or event of acceleration, in the case of either clause
(a) or clause (b), materially and adversely affects the value of the Purchased Loan or the value, 
use or operation of the related Mortgaged Property, provided, however, that this representation 
and warranty does not cover any default, breach, violation or event of acceleration that 
specifically pertains to or arises out of an exception scheduled to any other representation and 
warranty made by Seller in this Exhibit VI (including, but not limited to, the prior sentence). No 
person other than the holder of such Purchased Loan may declare any event of default under the 
Purchased Loan or accelerate any indebtedness under the Purchased Loan Documents.

 
39.Bankruptcy. As of the date of origination of the related Purchased Loan and to 

Seller’s knowledge as of the Purchase Date, no Mortgagor, guarantor or tenant occupying a 
single-tenant property is a debtor in state or federal bankruptcy, insolvency or similar 
proceeding.

 
40.Organization of Mortgagor. With respect to each Purchased Loan, in reliance 

on certified copies of the organizational documents of the Mortgagor delivered by the Mortgagor 
in connection with the origination of such Purchased Loan (or whole loan, as applicable), the 
Mortgagor is an entity organized under the laws of a state of the United States of America, the 
District of Columbia or the Commonwealth of Puerto Rico. Except with respect to any Crossed 
Mortgage Loan, no Purchased Loan has a Mortgagor that is an Affiliate of another Mortgagor 
under another Purchased Loan. (An “Affiliate” for purposes of this paragraph (40) means, a 
Mortgagor that is under direct or indirect common ownership and control with another 
Mortgagor.)

 

41.Environmental Conditions. A Phase I environmental site assessment (or update 
of a previous Phase I and or Phase II site assessment) and, with respect to certain Purchased 
Loans, a Phase II environmental site assessment (collectively, an “ESA”) meeting ASTM 
requirements was conducted by a reputable environmental consultant in connection with such 
Purchased Loan within 12 months prior to its origination date (or an update of a previous ESA 
was prepared), and such ESA either (i) did not identify the existence of recognized 
environmental
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conditions (as such term is defined in ASTM E1527-05 or its successor, hereinafter 
“Environmental Condition”) at the related Mortgaged Property or the need for further 
investigation with respect to any Environmental Condition that was identified, or (ii) if the 
existence of an Environmental Condition or need for further investigation was indicated in any 
such ESA, then at least one of the following statements is true: (A) an amount reasonably 
estimated by a reputable environmental consultant to be sufficient to cover the estimated cost to 
cure any material noncompliance with applicable Environmental Laws or the Environmental 
Condition has been escrowed by the related Mortgagor and is held or controlled by the related 
lender; (B) if the only Environmental Condition relates to the presence of asbestos-containing 
materials, radon in indoor air, lead based paint or lead in drinking water, and the only 
recommended action in the ESA is the institution of such a plan, an operations or maintenance 
plan has been required to be instituted by the related Mortgagor that can reasonably be expected 
to mitigate the identified risk; (C) the Environmental Condition identified in the related 
environmental report was remediated or abated in all material respects prior to the date hereof, 
and, if and as appropriate, a no further action or closure letter was obtained from the applicable 
governmental regulatory authority (or the Environmental Condition affecting the related 
Mortgaged Property was otherwise listed by such governmental authority as “closed” or a 
reputable environmental consultant has concluded that no further action is required); (D) a 
secured creditor environmental policy or a lender’s pollution legal liability insurance policy that 
covers liability for the Environmental Condition was obtained from an insurer rated no less than 
A- (or the equivalent) by Moody’s, S&P and/or Fitch; (E) a party not related to the Mortgagor 
was identified as the responsible party for such Environmental Condition and such responsible 
party has financial resources reasonably estimated to be adequate to address the situation; or (F) 
a party related to the Mortgagor having financial resources reasonably estimated to be adequate 
to address the situation is required to take action. To Seller’s knowledge, except as set forth in the 
ESA, there is no Environmental Condition (as such term is defined in ASTM E1527-05 or its 
successor) at the related Mortgaged Property.

 
42.Appraisal. The Servicer File contains an Appraisal of the related Mortgaged 

Property with an appraisal date within six (6) months of the Purchased Loan origination date, and 
within twelve (12) months of the Purchase Date. The Appraisal is signed by an appraiser who is 
either a member of the Appraisal Institute (“MAI”) and/or has been licensed and certified to 
prepare appraisals in the state where the Mortgaged Property is located. Each appraiser has 
represented in such Appraisal or in a supplemental letter that the Appraisal satisfies the 
requirements of the “Uniform Standards of Professional Appraisal Practice” as adopted by the 
Appraisal Standards Board of the Appraisal Foundation and has certified that such appraiser had 
no interest, direct or indirect, in the Mortgaged Property or the Mortgagor or in any loan made on 
the security thereof, and its compensation is not affected by the approval or disapproval of the 
Purchased Loan.

 
43.Purchased Loan Schedule. The information pertaining to each Purchased Loan 

which is set forth in the Purchased Loan Schedule is true and correct in all material respects as of 
the Purchase Date.
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44.Cross-Collateralization. Except with respect to a Purchased Loan that is part of 

a whole loan, no Purchased Loan is cross-collateralized or cross-defaulted with any other 
mortgage loan that is not a Purchased Loan.

 
45.Advance of Funds by Seller. After origination, no advance of funds has been 

made by Seller to the related Mortgagor other than in accordance with the Purchased Loan 
Documents, and, to Seller’s knowledge, no funds have been received from any person other than 
the related Mortgagor or an affiliate for, or on account of, payments due on the Purchased Loan 
(other than as contemplated by the Purchased Loan Documents, such as, by way of example and 
not in limitation of the foregoing, amounts paid by the tenant(s) into a lender-controlled lockbox 
if required or contemplated under the related lease or Purchased Loan Documents). Neither 
Seller nor any affiliate thereof has any obligation to make any capital contribution to any 
Mortgagor under a Purchased Loan, other than contributions made on or prior to the date hereof.

 
46.Compliance with Anti-Money Laundering Laws. Seller has complied in all 

material respects with all applicable anti-money laundering laws and regulations, including 
without limitation the USA Patriot Act of 2001 with respect to the origination of the Purchased 
Loan, the failure to comply with which would have a material adverse effect on the Purchased 
Loan.

 

47.Seller has obtained a copy of the related Mortgagor’s general construction 
contract and/or construction management agreement and each construction contract and/or 
subcontract, as applicable, sufficient to complete the project consistent with the Plans and 
Specifications (as defined below) in compliance with all restrictive covenants of record 
applicable to such underlying Mortgaged Property and all applicable local, state and federal laws, 
and regulations, including, without limitation, all applicable zoning laws, and there is a collateral 
assignment of the general construction contract and/or construction management agreement and 
each construction contract and/or subcontract, as applicable, to Seller as additional collateral for 
the Construction Loan.

 
48.Seller has obtained copies of the related Mortgagor’s plans and specifications 

for the design and construction of the project (the “Plans and Specifications”) and the architect, 
engineering and other applicable contacts with respect thereto, which Plans and Specifications 
are in all material respects in compliance with restrictive covenants of record applicable to such 
underlying Mortgaged Property and all applicable local, state and federal laws, and regulations, 
including, without limitation, all applicable zoning laws, and there is a collateral assignment of 
the Plans and Specifications, and all applicable contracts with respect thereto, to Seller as 
additional collateral for the related Mortgage Loan, Senior Interest, Junior Interest or Related 
Mezzanine Loan, as applicable, and shall have the right to use the Plans and Specifications upon 
any transfer of the underlying Mortgaged Property to Buyer by foreclosure or otherwise.

 
49.Mortgagor has obtained all licenses, permits, including, without limitation, 

building permits, and approvals required by all applicable local, state and federal laws, and 
regulations to be obtained for the construction of the improvements in accordance with the Plans 
and Specifications, all such licenses and permits for the project have been paid for, and are in full
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force and effect, and there is a collateral assignment of the licenses, permits and approvals to 
Seller as additional collateral for the Construction Loan.

 
50.Seller has obtained a copy of the related Mortgagor’s development or 

construction services agreement related to the development of the project, and any such service 
provider has executed an assignment and subordination agreement with respect thereto.

 
51.Seller has obtained a project budget which sets forth all hard and soft costs and 

expenses (with a specific allocation of the maximum advance for hard and soft costs and 
expenses) which will be incurred by Mortgagor in the design and construction of the project as 
shown on the Plans and Specifications, and the unfunded principal amount of the Purchased 
Loan stated on the Purchased Loan Schedule to be disbursed is equal to or in excess of the 
remaining budget to complete the project and on each date of the determination thereof the 
related Mortgage Loan, Senior Interest, or Junior Interest, is “in balance”.

 
52.Seller has obtained a project completion schedule which sets forth the date 

which project is scheduled to be completed, and the related loan documents require the project to 
be completed by the project deadline, which deadline shall be at least one (1) year prior to the 
maturity date of the Purchased Loan.

 
53.Adequate sums to pay interest, insurance, taxes and other assessments for the 

term of the Construction Loan were reserved in connection with the origination of the Purchased 
Loan or included in the project budget.

 
54. All releases for future advance to fund project costs are conditioned upon

(i) no existing defaults, (ii) Mortgagor’s submission of a draw request, (iii) minimum 
disbursements of $25,000, (iv) maximum disbursement requests of once per month, (v) at 
Buyer’s option, an inspection and approval of the improvements by Buyer’s independent 
consultant, (vi) Mortgagor’s certification that there are no existing defaults, that all work covered 
by the draw request has been completed in a good and workmanlike manner in accordance with 
the Plans and Specifications, and that all such work has been in compliance with all applicable 
local, state and federal laws, and regulations, including, without limitation, all applicable zoning 
laws, (vii) receipt of lien waivers, sworn statements and other documentation as Buyer shall 
reasonably request, (viii) Mortgagor causing to be delivered, at Mortgagor’s sole cost and 
expense, a “Date-Down Endorsement” to the Title Policy showing no new title exceptions other 
than the Permitted Encumbrances, (ix) evidence that the project is proceeding on schedule in 
accordance with the construction timeline, Mortgagor’s and Guarantor’s representations being 
true and correct on the date of the advance, the loan being “in balance” and (x) all such 
documents shall be reasonably satisfactory to Buyer.

 
55.The final funding of project costs are conditioned upon: (i) Mortgagor’s 

certification that there are no existing defaults; (ii) that all work has been completed in a good 
and workmanlike manner in accordance with the Plans and Specifications, and that all such work 
has been in compliance with all applicable local, state and federal laws, and regulations, 
including, without limitation, all applicable zoning laws; (iii) of a certification by the contractor, 
architect or
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engineer and, at Buyer’s option, a report from Buyer’s architect or engineer that all work 
(including, without limitation, all punchlist items) has been completed in a good and 
workmanlike manner and has been in compliance with all applicable local, state and federal 
laws, and regulations; (iv) Buyer’s receipt of evidence reasonably satisfactory to Buyer that all 
construction costs associated with the project shall, upon making the final funding, have been 
paid in full, (v) final, unconditional lien waivers from the general contractor and/or construction 
manager and all trade contractors; (vi) receipt of “as built” survey; (vii) receipt of “as built” 
Plans and Specifications; and (viii) the filing by Mortgagor of a notice of completion, as 
applicable.

 
56.Buyer shall not be obligated to fund project costs for (i) deposits or other 

payments for materials or services or in respect of labor and materials that have not yet been 
incorporated into the project, (ii) any amounts retained or permitted to be retained by Mortgagor 
from payments to any contractor or any subcontractor, (iii) any item in excess of the amount 
shown for that item on the project budget, taking into account reasonable permitted reallocations 
from any contingency line item in the project budget, or (iv) if after such disbursement the 
related Mortgage Loan, Senior Interest or Junior Interest, as applicable, would not be “in 
balance” (i.e., the unfunded principal amount of the Purchased Loan to be disbursed is equal to 
or in excess of the remaining budget to complete the project). If at any time the Construction 
Loan is not “in balance” the Mortgagor is required to deposit additional funds with Buyer in an 
amount necessary to cause the Construction Loan to be “in balance”.

 
57.Each disbursement for hard costs of the construction work whether or not 

designated in the project budget as a hard cost of the construction work (but excluding the 
general contractor’s “general conditions,” insurance and bonding costs and other expenses 
approved in writing by Buyer) shall be subject to a holdback (the “Retainage”) of at least five 
percent (5%) of the amounts due to the general contractor, construction manager, contractor or 
any subcontractor (on a line item basis) until such time as the applicable portion of the project 
(i.e. - the particular trade line item or an individual trade subcontractor’s work on the project) 
reaches substantial completion, subject to customary disbursement and release provisions.

 
58.Mortgagor must obtain Buyer’s prior written approval of (i) any proposed 

changes to the Plans and Specifications, (ii) any proposed changes to any construction contract, 
architect’s contract or design professional contracts held by Mortgagor, (ii) any new or additional 
contract held by Mortgagor related to the construction or design of the project (each such 
instance in (i), (ii) or (iii), a “Project Change”), which Project Change would have the effect of 
(a) increasing project budget line items (including line items set forth in the general construction 
contract) in the aggregate by more than five percent (5%) thereof, or (b) decreasing project 
budget line items (including line items set forth in the general construction contract) in the 
aggregate by more than five percent (5%) thereof, (c) changing in a material way the overall 
aesthetic appearance of the project or any significant services or amenities to be provided in 
connection with the project, or (v) diminishing the overall quality, functionality or marketability 
of the project in any material respect or (vi) causing the related Mortgage Loan, Senior Interest 
or Junior Interest, as applicable, to be not “in balance” after taking into account any reallocations 
of the project budget which do not require Buyer’s consent. If as a result of any such Project 
Change (whether
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or not Buyer’s approval of such Project Change is required or has been obtained) the Loan will no 
longer be in balance, then Mortgagor must also comply with paragraph 56 above.

 
59.Each Purchased Loan meets the following requirements for exemption from 

the definition of a high volatility commercial real estate (“HVCRE”) under the U.S. Basel III- 
based regulatory capital rules for banking organizations: (a) the amount of the Purchased Loan 
was no greater than 80% of the appraised value of the underlying Mortgage Property(ies) at 
origination; (b) Mortgagor contributed capital to the project in the form of cash or unencumbered 
readily marketable assets (or paid development costs out of pocket) of at least 15% of the 
project’s “as completed” appraised value and is required to satisfy such requirement at all times 
during the term of the related Mortgage Loan, Senior Interest or Junior Interest, as applicable, 
and (c) Mortgagor made its 15% contribution to the project before Seller advanced any funds 
under the underlying Mortgage Loan and the Purchased Loan Documents provide that all 
contributed or internally generated capital must remain in the project and that Mortgagor has no 
ability to withdraw either the capital contribution or the capital generated internally by the 
project until the underlying Mortgage Loan is converted to a permanent loan or paid in full.

 
60.At all times during which structural construction, repairs, or alterations are 

being made with respect to the project, including demolition, the underlying Mortgaged Property 
is covered by insurance policies providing the coverage described below and the Purchased Loan 
Documents permit the mortgagee to require the coverage described below:

 
a. the comprehensive general liability insurance shall include; (i) XCU coverage 

with regard to the contemplated demolition; and (ii) include three (3) years 
extended completed operations coverage, after completion of the contemplated 
demolition.

 
b. Umbrella and excess liability insurance in Buyer’s customary amounts, including, 

but not limited to, supplemental coverage for employer liability and automobile 
liability.

 
c. Mortgagor’s construction manager or general contractor, and contractors and sub- 

contractors are required to maintain similar coverage to that which is required by 
Mortgagor.

 
d. Builder’s risk “all risk” insurance (i) be written on a completed value form, (ii) 

include all the terms required in the required comprehensive general liability 
insurance; (iii) include foundations, excavations, underground machinery or 
equipment, retaining walls, and all paved surfaces; (iv) limits equivalent to 100% 
of the hard costs and soft costs for all recurring expenses in the event of damage 
or destruction; (v) maintain customary deductibles; and (vi) allow for permission 
to occupy.

 
e. Automobile liability coverage for all owned and non-owned vehicles, including 

rented and leased vehicles containing minimum limits per occurrence of
$1,000,000.
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f. Such other insurance and in such amounts as Buyer from time to time may 

reasonably request against such other insurable hazards which at the time are 
commonly insured against for property similar to the properties located in or 
around the region in which the Mortgaged Property is located.

 
61.A construction consultant report by a reputable construction consultant relating 

to each underlying Mortgaged Property was obtained and reviewed by Seller in connection with 
the origination of such Purchased Loan and a copy is included in the Purchased Loan File, 
including an equity analysis, sources and uses analysis, and feasibility study.

 
62.There are no collective bargaining agreements applicable to the construction of 

the project.
 

63.The Purchased Loan Documents for each Purchased Loan provide that at least 
one creditworthy individual or entity shall be fully liable for the lien-free completion of the 
project in accordance with the Plans and Specifications, the related loan documents and all 
applicable local, state and federal laws, and regulations, including, without limitation, all 
applicable zoning laws, by the project deadline and for carrying costs related to the property.

 
64.Construction of the project has commenced and all construction has proceeded 

and continues to proceed in accordance with the schedule set forth in the related Purchased Loan 
Documents and the Business Plan.

 
65.Mortgagor is required to cause payment and performance bonds to be issued 

with respect to the obligations of the general contractor, construction manager and all material 
trade contractors or, in the alternative, has obtained subguard insurance.

For purposes of this Exhibit VI, the following terms shall have the following meanings: 
“Anticipated Repayment Date”: With respect to any Purchased Loan that is indicated on

the Purchased Loan Schedule as having a Revised Rate, the date upon which such Purchased 
Loan commences accruing interest at such Revised Rate.

 
“ARD Loan”: Any Purchased Loan the terms of which provide that if, after an 

Anticipated Repayment Date, Mortgagor has not prepaid such Purchased Loan in full, any 
principal outstanding on that date will accrue interest at the Revised Rate rather than the Initial 
Rate.

 
“REMIC Provisions”: Provisions of the federal income tax law relating to real estate 

mortgage investment conduits, which appear at Section 860A through 860G of Subchapter M of 
Chapter 1 of the Code, and related provisions, and regulations (including any applicable 
proposed regulations) and rulings promulgated thereunder, as the foregoing may be in effect 
from time to time.

 

“Revised Rate”: With respect to those Purchased Loans on the Purchased Loan File 
indicated as having a revised rate, the increased interest rate after the Anticipated Repayment 
Date
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(in the absence of a default) for each applicable Purchased Loan, as calculated and as set forth in 
the related Purchased Loan Documents.
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EXHIBIT VI

 
PART II: REPRESENTATIONS AND WARRANTIES 

REGARDING MEZZANINE LOANS
 
 

1. The representations and warranties set forth in this Exhibit VI regarding Purchased Loans 
shall be deemed incorporated herein in respect of each underlying Mortgage Loan related 
to each Purchased Loan that is a Mezzanine Loan.

 
2. The Mezzanine Loan is a performing mezzanine loan secured by a pledge of all (or such 

lesser percentage as Buyer may agree to) of the Equity Interests of the owner of the 
Mortgaged Property (the “Underlying Property Owner”).

 
3. As of the Purchase Date, such Mezzanine Loan complies in all material respects with, or 

is exempt from, all requirements of federal, state or local law relating to such Mezzanine 
Loan.

 
4. Immediately prior to the sale, transfer and assignment to Buyer thereof, Seller had good 

and marketable title to, and was the sole owner and holder of, such Mezzanine Loan, and 
Seller is transferring such Mezzanine Loan free and clear of any and all liens, pledges, 
encumbrances, charges, security interests or any other ownership interests of any nature 
encumbering such Mezzanine Loan. Upon consummation of the purchase contemplated 
to occur in respect of such Mezzanine Loan on the Purchase Date therefor, Seller will 
have validly and effectively conveyed to Buyer all legal and beneficial interest in and to 
such Mezzanine Loan free and clear of any pledge, lien, encumbrance or security interest.

 
5. No fraudulent acts were committed by Seller in connection with its acquisition or 

origination of such Mezzanine Loan nor were any fraudulent acts committed by any 
Person in connection with the origination of such Mezzanine Loan.

 
6. All information contained in the related Preliminary Due Diligence Package (or as 

otherwise provided to Buyer) in respect of such Mezzanine Loan is accurate and complete 
in all material respects.

 
7. Seller has delivered to Buyer a true, correct and complete copy of all related Purchased 

Loan Documents, which have not been amended, modified, supplemented or restated 
since the related date of origination except as such amendment, modification, supplement 
or restatement has been delivered to Buyer prior to the related Purchase Date and, in the 
case of any Material Action occurring on or after the related Purchase Date, with respect 
to which Buyer has provided prior written consent.
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8. Except as included in the Preliminary Due Diligence Package, Seller is not a party to any 

document, instrument or agreement, and there is no document, that by its terms modifies 
or affects the rights and obligations of any holder of such Mezzanine Loan and Seller has 
not consented to any material change or waiver to any term or provision of any such 
document, instrument or agreement and no such change or waiver exists.

 
9. Such Mezzanine Loan is presently outstanding, the proceeds thereof have been fully and 

properly disbursed and, except for amounts held in escrow by Seller, there is no 
requirement for any future advances thereunder.

 
10. Seller has full right, power and authority to sell and assign such Mezzanine Loan and 

such Mezzanine Loan or any related Mezzanine Note has not been cancelled, satisfied or 
rescinded in whole or part nor has any instrument been executed that would effect a 
cancellation, satisfaction or rescission thereof.

 
11. Other than consents and approvals obtained as of the related Purchase Date (including, 

without limitation under any intercreditor agreement with the holder of an underlying 
Mortgage Loan) or those already granted in the documentation governing such Mezzanine 
Loan (the “Mezzanine Loan Documents”), no consent or approval by any Person is 
required in connection with Seller’s sale and/or Buyer’s acquisition of such Mezzanine 
Loan, for Buyer’s exercise of any rights or remedies in respect of such Mezzanine Loan 
or for Buyer’s sale, pledge or other disposition of such Mezzanine Loan. No third party 
holds any “right of first refusal”, “right of first negotiation”, “right of first offer”, 
purchase option, or other similar rights of any kind, and no other impediment exists to any 
such transfer or exercise of rights or remedies.

 
12. The Mezzanine Loan Collateral is secured by a pledge of equity ownership interests in the 

related borrower under the Mortgage Loan or a direct or indirect owner of the related 
borrower and the security interest created thereby has been fully perfected in favor of 
Seller as the holder of the related Mezzanine Loan.

 
13. The representations and warranties made by the borrower (the “Mezzanine Borrower”) in 

the Mezzanine Loan Documents were true and correct in all material respects as of the 
date such representations and warranties were stated to be true therein, and there has been 
no adverse change with respect to the Mezzanine Loan, the Mezzanine Borrower, the 
Mortgaged Property or the Underlying Property Owner that would render any such 
representation or warranty not true or correct in any material respect as of the related 
Purchase Date.

 
14. The Mezzanine Loan Documents provide for the acceleration of the payment of the 

unpaid principal balance of the Mezzanine Loan if (i) the related borrower voluntarily 
transfers or encumbers all or any portion of any related Mezzanine Collateral (as defined 
herein), or
(ii) any direct or indirect interest in the related borrower is voluntarily transferred or
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assigned, other than, in each case, as permitted under the terms and conditions of the related 
loan documents.

 
15. Pursuant to the terms of the Mezzanine Loan Documents: (a) no material terms of any 

related Mortgage may be waived, canceled, subordinated or modified in any material 
respect and no material portion of such Mortgage or the Mortgaged Property may be 
released without the consent of the holder of the Mezzanine Loan; (b) no Material Action 
may be taken by the Underlying Property Owner with respect to the Mortgaged Property 
without the consent of the holder of the Mezzanine Loan; (c) the holder of the Mezzanine 
Loan is entitled to approve the budget of the Underlying Property Owner as it relates to 
the Mortgaged Property; and (d) the holder of the Mezzanine Loan’s consent is required 
prior to the Underlying Property Owner incurring any additional indebtedness.

 
16. There is no (i) monetary default, breach or violation with respect to such Mezzanine 

Loan, the Mortgage Loan or any other obligation of the Underlying Property Owner, (ii) 
material non-monetary default, breach or violation with respect to such Mezzanine Loan, 
the Mortgage Loan or any other obligation of the Underlying Property Owner or (iii) 
event which, with the passage of time or with notice and the expiration of any grace or 
cure period, would constitute a default, breach, violation or event of acceleration.

 
17. No default or event of default has occurred under any agreement pertaining to any lien or 

other interest that ranks pari passu with or senior to the interests of the holder of such 
Mezzanine Loan or with respect to the Mortgage Loan or other indebtedness in respect of 
the related Mortgaged Property and there is no provision in any agreement related to any 
such lien, interest or loan which would provide for any increase in the principal amount of 
any such lien, other interest or loan.

 
18. Seller’s security interest in the Mezzanine Loan is covered by a UCC-9 insurance policy 

(the “UCC-9 Policy”) in the maximum principal amount of the Mezzanine Loan insuring 
that the related pledge is a valid first priority lien on the collateral pledged in respect of 
such Mezzanine Loan (the “Mezzanine Collateral”), subject only to the exceptions stated 
therein (or a pro forma title policy or marked up title insurance commitment on which the 
required premium has been paid exists which evidences that such UCC-9 Policy will be 
issued), such UCC-9 Policy (or, if it has yet to be issued, the coverage to be provided 
thereby) is in full force and effect, no material claims have been made thereunder and no 
claims have been paid thereunder, Seller has not done, by act or omission, anything that 
would materially impair the coverage under the UCC-9 Policy and as of the Purchase 
Date, the UCC-9 Policy (or, if it has yet to be issued, the coverage to be provided thereby) 
will inure to the benefit of Buyer without the consent of or notice to the insurer.

 
19. Seller has delivered to Buyer or its designee the original promissory note made in respect 

of such Mezzanine Loan, together with an original assignment thereof executed by Seller 
in blank.
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20. The assignment of the Purchased Loan constitutes the legal, valid and binding assignment 

of such Purchased Loan from Seller to or for the benefit of Buyer enforceable in 
accordance with its terms, except as such enforcement may be limited by bankruptcy, 
insolvency, reorganization, receivership, moratorium or other laws relating to or affecting 
the rights of creditors generally and by general principles of equity (regardless of whether 
such enforcement is considered in a proceeding in equity or at law).

 
21. Each recordable Purchased Loan Document or related assignment thereof delivered by 

Seller to Buyer in connection with such Purchased Loan is in form and substance 
acceptable for recording in the applicable jurisdiction.

 
22. If the Purchased Loan is a Related Mezzanine Loan, the underlying Mortgage Loan to 

which the Purchased Loan relates is also a Purchased Loan.
 

23. No borrower under the Mezzanine Loan nor any Mortgagor under any Mortgage Loan is 
a debtor in any state or federal bankruptcy or insolvency proceeding.

 
24. As of the Purchase Date for the related Purchased Loan, there was no pending action, suit 

or proceeding, or governmental investigation of which Seller, the Mezzanine Borrower or 
the Underlying Property Owner has received notice, against the Mortgagor or the related 
Mortgaged Property the adverse outcome of which could reasonably be expected to 
materially and adversely affect the Mezzanine Loan or the Mortgage Loan.

 
The related Mortgaged Property is not encumbered, and none of the Mezzanine Loan 

Documents or any Mortgage Loan documents permits the related Mortgaged Property to be 
encumbered subsequent to the Purchase Date of the related Purchased Loan without the prior 
written consent of the holder thereof, by any lien securing the payment of money junior to or of 
equal priority with, or superior to, the lien of the related Mortgage (other than Title Exceptions, 
taxes, assessments and contested mechanics and materialmens liens that become payable after 
such Purchase Date).

 
For purposes of these representations and warranties, the phrases “Seller’s knowledge” or 

“Seller’s belief” and other words and phrases of like import shall mean, except where otherwise 
expressly set forth herein, the actual state of knowledge or belief of Seller, its officers and 
employees directly responsible for the underwriting, origination, servicing or sale of the 
Purchased Loans regarding the matters expressly set forth herein.
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EXHIBIT VII

 
ORGANIZATIONAL CHART

 

CMTG DB Finance LLC – Ownership Structure
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EXHIBIT VIII

 
TRANSACTION PROCEDURES

 

I. Preliminary Approval of New Collateral Which is an Eligible Loan.
 

(a)Seller may, from time to time, submit to Buyer a Preliminary Due Diligence 
Package for Buyer’s review and approval in order to enter into discussions regarding a 
Transaction with respect to any New Collateral that Seller proposes to be included as 
Collateral under the Agreement.

 
(b)Upon Buyer’s receipt of a complete Preliminary Due Diligence Package, Buyer 

shall have the right to request (one or more times), additional diligence materials and 
deliveries that Buyer shall specify on a Supplemental Due Diligence List. Upon Buyer’s 
receipt of all of the Diligence Materials or Buyer’s waiver thereof, Buyer shall within ten 
(10) Business Days, or if later, following receipt of internal credit approval, either (i) 
notify Seller of Buyer’s preliminary determination of Purchase Price and Market Value 
for the New Collateral or (ii) deny, in Buyer’s sole and absolute discretion, Seller’s 
request for a Transaction. Buyer’s failure to respond to Seller within ten (10) Business 
Days shall be deemed to be a denial of Seller’s request to enter into a Transaction.

 
II. Final Approval of New Collateral which is an Eligible Loan. Upon Buyer’s 

notification to Seller of Buyer’s preliminary determination of Purchase Price and the Market 
Value for any New Collateral which is an Eligible Loan, Seller shall, if Seller desires to enter into 
a Transaction with respect to such New Collateral, satisfy the conditions set forth below (in 
addition to satisfying the conditions precedent to obtaining each advance, as set forth in Section 
3(b) hereof) as a condition precedent to Buyer’s approval of such New Collateral as Collateral, 
all in a manner and pursuant to documentation in form and substance reasonably satisfactory to 
Buyer:

 
(a)Delivery of Purchased Loan Documents. Buyer shall have received, reviewed 

and approved each of the Purchased Loan Documents, except Purchased Loan 
Documents that Seller expressly and specifically disclosed in the Diligence Materials 
were not in Seller’s possession;

 
(b)Environmental and Engineering. Buyer shall have received, reviewed and 

approved a “Phase 1” (and, if necessary, “Phase 2”) environmental report, an asbestos 
survey and operation and maintenance plan, if applicable, an engineering report, and a 
seismic/PML report, if applicable, each in form reasonably satisfactory to Buyer, by an 
engineer or environmental consultant as may be reasonably approved by Buyer.

 
(c)Appraisal. Buyer shall have received, reviewed and approved an Appraisal 

from an Independent Appraiser as may be reasonably approved by Buyer, dated within 
six
(6) months of the proposed Purchase Date.
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(d)Insurance. Buyer shall have received, reviewed and approved certificates or 

other evidence of insurance demonstrating insurance coverage in respect of the 
Mortgaged Property of types, in amounts, with insurers and otherwise in compliance with 
the terms, provisions and conditions set forth in the Purchased Loan Documents. Such 
certificates or other evidence shall indicate that Seller (or its Affiliate) will be named as 
an additional insured as its interest may appear and shall contain a loss payee 
endorsement in favor of such additional insured with respect to the policies required to be 
maintained under the Purchased Loan Documents.

 
(e)Survey. Buyer shall have received, reviewed and approved all surveys of the 

Mortgaged Property that are in Seller’s possession, and which surveys shall contain flood 
zone certification.

 
(f) Lien, Judgment and Litigation Search Reports. Buyer or Buyer’s counsel shall 

have received, reviewed and approved, satisfactory reports of UCC, tax lien, judgment, 
litigation searches and title updates as Buyer may reasonably require from Seller 
conducted by search firms and/or title companies acceptable to Buyer with respect to the 
Eligible Loan, Mortgaged Property, and Mortgagor, and their respective affiliates that 
own a 10% or greater direct or indirect interest in the Mortgaged Property, such searches 
to be conducted in each location Buyer shall reasonably designate.

 
(g)Credit and “Know Your Client” Searches. Buyer shall have received from 

Seller, reviewed and approved a credit agency report, Lexis-Nexis (or similar) searches 
and OFAC and “Know Your Client” searches conducted by search firms and/or title 
companies acceptable to Buyer with respect to Mortgagor and any guarantor and their 
affiliates that own a 10% or greater direct or indirect interest in the Mortgaged Property 
(if applicable).

 
(h)Opinions of Counsel. Buyer shall have received copies of all legal opinions in 

Seller’s possession with respect to the Eligible Loan which shall be in form and substance 
reasonably satisfactory to Buyer.

 
(i) Additional Real Estate Matters. Seller shall have delivered to Buyer, in each 

case to the extent in Seller’s possession, such other real estate related certificates and 
documentation as may have been requested by Buyer, such as: (i) certificates of 
occupancy issued by the appropriate Governmental Authority and either letters certifying 
that the Mortgaged Property is in compliance with all applicable zoning laws issued by 
the appropriate Governmental Authority or evidence that the related title policy includes a 
zoning endorsement, (ii) abstracts of any ground leases and all space leases in effect at 
the Mortgaged Property (including a description of any co-tenancy/go-dark clauses, if 
applicable) and estoppel certificates, in form and substance acceptable to Buyer, from any 
ground lessor and from any tenant that occupies 7.5% or more of the rentable space at the 
Mortgaged Property, and in any event from tenants whose occupancies aggregate not less 
than 70% of the occupied rentable square footage at the Mortgaged Property, (iii) copies 
of any management agreements and service agreements in effect relating to the 
Mortgaged
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Property, (iv) a copy of the title policy (or, if the final printed version of the title policy 
has not been issued, the irrevocable marked commitment to issue the same) together with 
copies of all reciprocal easement agreements and operating agreements, if applicable, and 
all other recorded documents and agreements affecting title to the Mortgaged Property, 
(v) a copy of the purchase and sale agreement for the Mortgaged Property in connection 
with a Purchased Loan used to acquire a Mortgaged Property, if applicable, (vi) a copy of 
the marketing and leasing plan for the Mortgaged Property, if applicable, (vii) copies of 
tenant sales reports, if applicable, (viii) a copy of any franchise agreement relating to the 
Mortgaged Property, if applicable; and (ix) STR/PACE reports, if applicable; (x) Lowe 
Income Housing Tax Credit information, if applicable, and all of the foregoing 
documents and information shall be in form and substance satisfactory to Buyer.

 
(j) Other Documents. Buyer shall have received such other documents as Buyer 

or its counsel shall reasonably deem necessary.
 

Within five (5) Business Days of Seller’s satisfaction of all of the conditions enumerated in clauses
(a) through (j) above, Buyer shall either (i) if the Purchased Loan Documents with respect to the 
New Collateral are not reasonably satisfactory in form and substance to Buyer, notify Seller that 
Buyer has not approved the New Collateral as Collateral or (ii) notify Seller that Buyer has 
approved the New Collateral as Collateral (which notice shall specify any changes in the 
Purchase Price resulting from such further review). Buyer’s failure to respond to Seller within 
five (5) Business Days shall be deemed to be a denial of Seller’s request that Buyer approve the 
New Collateral, unless Buyer and Seller have agreed otherwise in writing.
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EXHIBIT IX

 
FORM OF SERVICER NOTICE AND AGREEMENT

 
 

[ ], 20 
 

[Servicer]
 
 

RE:  Amended and Restated Master Repurchase Agreement, dated as of August 
17, 2022 (as amended, modified and/or restated, the “Repurchase 
Agreement”) between CMTG DB Finance LLC, as Master Seller (“Master 
Seller”), and Deutsche Bank AG, New York Branch, as Buyer (“Buyer”)

 
 

Ladies and Gentlemen:
 
 

[SERVICER] (the “Servicer”) is servicing certain [mortgage loans, participation interests 
and/or mezzanine loans] for Seller pursuant to that certain [Servicing Agreement], dated as of [ ], 
by and between Servicer and [CMTG DB Finance LLC] [ ] (the “Original Owner”)] (as 
amended, restated, supplemented or otherwise modified from time to time, the “Servicing 
Agreement”). A copy of the Servicing Agreement is attached hereto as Exhibit A. Pursuant to the 
Repurchase Agreement, Servicer is hereby notified that Seller has sold to Buyer and may in the 
future continue to sell to Buyer certain [mortgage loans and/or participation interests] (as more 
fully defined in the Repurchase Agreement, the “Purchased Loans”), and such Purchased Loans 
are subject to a security interest in favor of Buyer. Capitalized terms used but not otherwise 
defined herein shall have the meanings assigned thereto in the Repurchase Agreement.

 
Section 1. Acts as Servicer.

 
(a) Servicer is hereby further notified pursuant to this instruction letter that Seller has 

sold, and expects from time to time to sell Purchased Loans to Buyer on a “servicing released” 
basis pursuant to the Repurchase Agreement, a copy of which is attached hereto as Exhibit B, 
and that the Purchased Loans, together with all Servicing Rights with respect thereto, are sold, 
transferred and assigned to Buyer pursuant to the Repurchase Agreement and, in connection 
therewith, the Purchased Loans and all Servicing Rights are also being pledged to Buyer. All of 
the rights (but none of the obligations, which shall remain solely with Seller) of Seller and each 
of its Affiliates under the Servicing Agreement with respect to the Purchased Loans, including 
but not limited to the related Servicing Rights, are assigned to Buyer pursuant to the Repurchase 
Agreement at the time of sale, and Servicer acknowledges and consents to such assignment.
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Notwithstanding the foregoing, Buyer has agreed to retain Servicer, for a term of 30-days, as 
may be extended in writing by Buyer for one or more additional 30-day periods, which extension 
notice may be included by Buyer in the monthly remittance instructions delivered by Buyer to 
Servicer under the Repurchase Agreement, to service the Purchased Loans at Seller’s sole cost 
and expense for the benefit of Buyer pursuant to the Servicing Agreement, and subject to the 
terms of this instruction letter. Where there is a conflict between the Servicing Agreement and 
this instruction letter, as with respect to the servicing of, and Servicing Rights in connection with, 
the Purchased Loans, this instruction letter shall govern. Each party to the Servicing Agreement 
agrees that Buyer is and shall be a direct express third-party beneficiary of the Servicing 
Agreement with all of the rights of Seller with respect to the Purchased Loans, but none of the 
obligations of Seller. Servicer acknowledges and agrees that Buyer shall have direct recourse 
against Servicer (i) with respect to the rights of Buyer as specified in this instruction letter in 
connection with (A) Servicer’s willful misfeasance, bad faith or gross negligence in the 
performance of its duties under the Servicing Agreement or this instruction letter, (b) a breach of 
Servicer’s representations and warranties as set forth in the Servicing Agreement, or (c) by 
reason of reckless disregard of Servicer’s obligations or duties under the Servicing Agreement or 
this instruction letter, and (ii) the right, subject to all terms and conditions of the Repurchase 
Agreement, to exercise all rights of Seller as an “Owner” under the Servicing Agreement with 
respect to the Purchased Loans. Each party to the Servicing Agreement acknowledges and agrees 
that (I) it retains no economic rights to the servicing of the Purchased Loans, (II) Buyer has 
granted to Seller a revocable license to cause Servicer to service the Purchased Loans pursuant to 
the Servicing Agreement, as supplemented and modified by this instruction letter, for the benefit 
of Buyer only, (III) neither Servicer nor any other Person other than Buyer owns or has any 
rights with respect to the Servicing Rights of the Purchased Loans, and (IV) in no event shall 
Servicer or any other Person have any rights to any Income generated by or otherwise received in 
connection with any of the Purchased Loans to compensate Servicer for any fees, costs or 
expenses (however defined), including but not limited to reimbursement of any servicing 
advances in connection with any of the Purchased Loans or transactions contemplated by or 
services otherwise rendered pursuant to the Servicing Agreement with respect to the Purchased 
Loans.

 
(b) Servicer agrees to service the Purchased Loans pursuant to the Servicing Agreement 

and this instruction letter for the benefit of Buyer, and, except as otherwise expressly provided 
herein and subject to the terms and conditions of the Repurchase Agreement, Buyer shall have all 
of the rights, but none of the duties or obligations (including, without limitation, any obligations 
regarding the payment of any fees, indemnification, costs, reimbursement or expenses) of Seller 
[or any Original Owner] under the Servicing Agreement. It is expressly acknowledged and 
agreed that certain terms relating to the servicing of the Purchased Loans and the rights of the 
Buyer and its affiliates are contained in the Repurchase Agreement, and it is further 
acknowledged and agreed that these rights shall be incorporated by reference herein and in the 
Servicing Agreement, as amended hereby. Servicer has been provided with, and has reviewed a 
copy of the Repurchase Agreement, in particular, Sections 7(e), 10(f) and 28 thereof, and agrees 
to take no action that would violate or be otherwise inconsistent with the requirements set forth 
in the
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Repurchase Agreement. Servicer shall not make any servicing advances with respect to any of the 
Purchased Loans without Buyer’s prior written consent.

 
(c) Servicer agrees to notify Buyer and Seller in writing (a) of any default (or any 

payment default that is reasonably foreseeable in accordance with Accepted Servicing Practices 
(as defined in the Servicing Agreement) with respect to any Purchased Loan [(or any underlying 
Mortgage Loan)], (b) if Servicer becomes aware that a loan file for any Purchased Loan is 
incomplete in any way that could be reasonably likely to adversely affect Servicer’s ability to 
service the Purchased Loans, (c) if Servicer becomes aware that property insurance is not 
maintained on any mortgaged property securing a Purchased Loan [(or any underlying Mortgage 
Loan)] and/or (d) of any other acts, omissions or events with respect to which notice is required 
to be given to any party pursuant to the Servicing Agreement.

 
(d) Servicer further agrees (a) to provide Buyer with copies of any notice, report, advice 

or summary relating to the Purchased Loans prepared or provided by Servicer pursuant to the 
Servicing Agreement, or prepared by any other Person as and when received by Servicer, and (b) 
upon the request of Buyer or its designee, to promptly provide Buyer or its designee a servicing 
tape for any month (or any portion thereof) as requested by Buyer or its designee.

 
Section 2.  Assignment. Servicer may, only, to the extent provided in the Servicing 

Agreement, and with Buyer’s prior written consent, assign any or all of its rights, duties and/or 
obligations under the Servicing Agreement, or enter into any subservicing agreements with 
subservicers for the servicing and administration of all or part of the Purchased Loans; provided, 
that, Servicer will remain primarily obligated and liable to Buyer for the servicing, subservicing 
and administering of the Purchased Loans in accordance with the provisions of the Servicing 
Agreement and this instruction letter without diminution of any such duties and obligation or 
liability by virtue of any other servicing or subservicing agreement.

 
Section 3.  Material Actions. Servicer agrees to notify Buyer in writing whenever a 

borrower under a Purchased Loan requests any review, approval or action described in Sections 
7(e) and 10(f) of the Repurchase Agreement (any such review, approval or action, a “Material 
Action”), and Servicer further agrees that Servicer will not take any Material Action or take any 
action requiring Servicer to take a Material Action, without Buyer’s prior written consent.

 
Section 4. Collections. Notwithstanding anything to the contrary in the Servicing 

Agreement, Servicer hereby agrees that it shall (i) maintain, for the duration of the Repurchase 
Agreement, a schedule identifying the loan and participation interests that are subject to this 
notice, maintain a segregated account (the “Collection Account”), which shall not be 
commingled with any other moneys other than Income relating to the Purchased Loans, (ii) give 
Buyer written notice of any change of the location or account number of the Collection Account 
promptly after the date of such change, (iii) deposit any and all Income received by Servicer 
relating to the Purchased Loans[, other than payments received with respect to a Purchased Loan 
that are designated for payment of escrows pursuant to the express terms of the Purchased Loan 
Documents into the Collection Account and (iv) within one (1) Business Day of receipt thereof 
by Servicer, remit all
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Income (other than payments received with respect to a Purchased Loan that are designated for 
payment of escrows pursuant to the express terms of the Purchased Loan Documents related in 
any way to any of the Purchased Loans, including all amounts in the Collection Account, and all 
such other amounts related to the Purchased Loans that are otherwise required to be remitted to 
Seller or any other Person pursuant to the Servicing Agreement, in accordance with the wiring 
instructions provided below (such account information, the “Depository Account”), or in 
accordance with any other instructions that may be delivered to Servicer by Buyer or its 
designee:

 
Bank: [ ]
ABA #: [ ]
Acct #:  [  ] Acct 
Name: [ ]

 
Under no circumstances shall Servicer remit any such amounts in accordance with any 
instructions delivered to Servicer by Seller, or any other Person (other than Buyer or Buyer’s 
designee), without Buyer’s prior written consent.

 
Section 5. Event of Default. Servicer further agrees, upon its receipt of written 

notification (a “Default Notice”), from Buyer that an Event of Default has occurred and is 
continuing under the Repurchase Agreement (a “Seller Event of Default”), that, solely with 
respect to the Purchased Loans (i) Buyer or its designee shall assume all of the rights (but none 
of the duties and obligations) of Seller [or any Original Owner] under the Servicing Agreement, 
except as otherwise provided herein, (ii) Servicer shall follow the instructions of Buyer or its 
designee with respect to the Purchased Loans and deliver to Buyer or its designee any 
information with respect to the Purchased Loans reasonably requested by Buyer or its designee 
and in accordance with the obligations under the Servicing Agreement, (iii) Servicer shall not 
follow any instructions received from Seller or any other Person (other than Buyer or Buyer’s 
designee) with respect to the Purchased Loans, (iv) Buyer may, in its sole discretion, sell its right 
to the Purchased Loans on a servicing released basis, and (v) Servicer shall treat this instruction 
letter as a separate and distinct servicing agreement between Servicer and Buyer (incorporating 
the terms of the Servicing Agreement by reference), subject to no setoff or counterclaims arising 
in Servicer’s favor (or in the favor of any third party claiming through Servicer) under any other 
agreement or arrangement between Servicer, Seller or otherwise. Notwithstanding anything to 
the contrary herein or in the Servicing Agreement, in no event shall Buyer be liable for any fees, 
indemnities, costs, reimbursements or expenses incurred by Servicer or Seller, or any of their 
respective Affiliates, or otherwise owed to Servicer or Seller, or any of Servicer’s or Seller’s 
respective Affiliates, at any time.

 

Section 6.   Reliance by Servicer. Servicer may rely and shall be protected in acting or 
refraining from acting upon any notice, request, each consent, order, certificate, report, opinion 
or document (including, but not limited to, electronically confirmed facsimiles thereof) believed 
by it to be genuine and to have been signed or presented by the proper party or parties. Servicer 
shall have no obligation to review or confirm that actions taken pursuant to the foregoing in 
accordance with this instruction letter comply with any other agreement or document to which it
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is not a party. In particular, Servicer need not investigate whether Buyer is entitled under the 
Repurchase Agreement to give a Default Notice.

 
Section 7.  Servicing Fees and Expenses. Notwithstanding anything to the contrary 

herein or in the Servicing Agreement, all [Servicing Fees and Servicing Expenses]3 (each as 
defined in the Servicing Agreement), together with any other unreimbursed fees (including, 
without limitation, termination fees), costs, advances and expenses otherwise due and payable 
thereunder to Servicer (to the extent related to the Purchased Loans), shall not be withheld from 
Income prior to the remittance thereof to the Depository Account. Instead, all such amounts shall 
be deposited by Servicer as Income directly into the Depository Account. All such amounts 
which are otherwise due and owing to Servicer under the Servicing Agreement shall be 
separately and independently paid to Servicer directly by Seller. For the avoidance of doubt, all 
Servicing Rights belong to Buyer, and no such Servicing Rights are owned by Servicer or Seller 
in any respect.

 
Buyer, its affiliates, and any director, officer, employee or agent of any of them, together 

with their successors and assigns, shall be indemnified and held harmless by Servicer against any 
loss, liability or expense (including reasonable attorneys’ fees of outside counsel) incurred by 
reason of (i) Servicer’s willful misfeasance, bad faith or gross negligence in the performance of 
its duties under the Servicing Agreement or this instruction letter, (ii) a breach of Servicer’s 
representations and warranties as set forth in the Servicing Agreement or (iii) by reason of 
reckless disregard of Servicer’s obligations or duties under the Servicing Agreement or this 
instruction letter.

 

Section 8. Servicing Termination.
 

(a) Notwithstanding anything to the contrary herein or in the Servicing Agreement, 
Servicer’s rights to service the Purchased Loans shall automatically terminate (i) upon Servicer 
receiving a written termination notice from Buyer or its designee, or (ii) on the thirtieth (30th) 
day following the execution of this instruction letter, or if the term of this instruction letter is 
extended in writing by Buyer or its designee for the applicable additional thirty (30) day period, 
on the thirtieth (30th) day following the effective date of such extension (in each case, a 
“Servicing Termination”). In no event shall the term of the Servicing Agreement be extended for 
more than 30 days in any single extension.

 
(b) In the event of a Servicing Termination, Servicer hereby agrees to (i) deliver to 

Buyer or its designee all Income and all other funds that are related to the Purchased Loans, 
including all amounts in the Collection Account (and no [Servicing Fees, Servicing Expenses], 
termination fees or any other unreimbursed costs, fees or expenses otherwise due and payable to 
Servicer under the Servicing Agreement shall be withheld by Servicer (all such amounts being 
payable to Servicer directly by Seller pursuant to this instruction letter)), together with original 
and electronic copies of all related servicing files, documents and records, together with all 
related documents and statements held by Servicer with respect to the applicable Purchased 
Loan(s) so affected (herein, the “Servicing Files”), and account for all Income and other funds, 
(ii) cooperate in all respects with the transfer of servicing to Buyer or its designee and (iii) direct 
any party liable
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for any payment under any such Purchased Loans to make payment of any and all moneys due or 
to become due thereunder directly to Buyer or as Buyer shall direct including, without limitation, 
sending “goodbye” letters in form and substance acceptable to Buyer. The out-of-pocket costs 
and expenses of such transfer shall be paid by Seller. The transfer of servicing and such records 
by Servicer shall be in accordance with Accepted Servicing Practices (as defined in the Servicing 
Agreement) and the other terms of the Servicing Agreement, and such transfer shall include the 
transfer of the net amount of all escrows held for the related mortgagors.

 
Section 9.  Due Diligence. Servicer acknowledges that Buyer or its designee has the right 

to perform continuing due diligence reviews with respect to the Purchased Loans and with 
respect to Servicer for purposes of verifying compliance with the representations, warranties and 
specifications made under the Repurchase Agreement or otherwise. Servicer agrees that, upon 
reasonable prior notice, Servicer shall provide reasonable access to Buyer or its designee and any 
of its agents, representatives or permitted assigns to the offices of Servicer during normal 
business hours, and permit them to examine, inspect, and, at the expense of Seller, make copies 
and extracts of the Servicing Files in the possession or under the control of Servicer.

 
Section 10. No Modification of the Servicing Agreement. Without the prior written 

consent of Buyer, neither Servicer, Seller nor any other party to the Servicing Agreement shall 
agree to (a) any material modification, amendment or waiver of the Servicing Agreement; or (b) 
the assignment, transfer, or material delegation of any of their respective rights or obligations 
under the Servicing Agreement. Neither Seller, Servicer nor any other party to the Servicing 
Agreement shall, without the prior written consent of Buyer, agree with respect to any of the 
Purchased Loans, to either the addition of any new servicers or subservicers under, or any 
termination of, the Servicing Agreement (except in connection with a simultaneous termination 
of the Repurchase Agreement).

 
Section 11. No Modification of Servicer Notice. No provision of this letter may be 

amended, countermanded or otherwise modified without the prior written consent of Buyer. This 
instruction letter may not be revoked and/or rescinded and no provision of this instruction letter 
may be amended, countermanded or otherwise modified without the prior written consent of 
Buyer.

 

Section 12.  Liability of Seller. Notwithstanding anything to the contrary herein or in the 
Servicing Agreement, Seller’s liability to Servicer under the Servicing Agreement with respect to 
any fees, indemnities, costs, reimbursements and expenses in respect of which it may be liable as 
“Client” thereunder shall be limited to the fees, indemnities, costs, reimbursements and expenses 
incurred by Seller with respect to the Purchased Loans (as though Seller and Servicer were the 
only parties to the Servicing Agreement and the Servicing Agreement related solely to the 
Purchased Loans), and in no event shall Seller be liable to Servicer or any of Seller’s Affiliates 
for any fees, indemnities, costs, reimbursements or expenses incurred by Seller’s Affiliates under 
the Servicing Agreement or in respect of any fees, indemnities, costs, reimbursements or 
expenses related to any assets other than Purchased Loans, and Seller shall not be subject to any 
setoff right in favor of Servicer or Seller’s Affiliates in respect thereof.
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Section 13.  Notice. Any notices to Servicer hereunder shall be delivered in accordance 

with the provisions of the Servicing Agreement and this instruction letter. Notices hereunder to 
Buyer shall be delivered to the following address:

 
(a) if to Buyer:

 

Deutsche Bank AG, New York Branch 
US Commercial Real Estate
1 Columbus Circle, 15th Floor 
Mail Stop: NYC01-1530
New York, New York 10019 
Attention: Tom Rugg 
Telephone: (212) 250-3541
Telecopy:  (212) 797-5630 
Email: tom.rugg@db.com

 
with a copy to:

 
Deutsche Bank AG, New York Branch 
US Commercial Real Estate
1 Columbus Circle, 15th Floor 
Mail Stop: NYC01-1530
Attention: Robert W. Pettinato Jr. 
Telephone:  (212) 250-5579
Telecopy: (212) 797-0286
Email: robert.pettinato@db.com and

 

Cadwalader, Wickersham & Taft LLP 
227 West Trade Street
Charlotte, NC 28202 Attention:
Aaron Benjamin Telephone:  
(704) 348-5384
Email: aaron.benjamin@cwt.com

 
(b) if to Servicer:

 
[ ]
[ ]
[ ]
[ ]
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with a copy to:

 
[ ]
[ ]
[ ]
[ ]

 

Section 14.  Governing Law. This instruction letter shall be governed by and construed 
in accordance with internal laws of the State of New York, without regard for principles of 
conflicts of laws.

 
Section 15. Acknowledgement; Counterparts. By countersigning below, each of the 

parties to the Servicing Agreement acknowledges and agrees to the terms of this instruction 
letter. This instruction letter may be executed and delivered in two or more counterparts, each of 
which when so executed and delivered shall be an original, but all of which together shall 
constitute one and the same instrument.

 
 

Very truly yours,
 

[ ]
 
 

By:  
       Name:

 Title:
 
 
 

ACKNOWLEDGED AND AGREED TO:
 

[Servicer]
 
 
 

By:
Name:

   Title:
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  EXHIBIT A

Description of Accounts

Servicer 
Account Bank:

 
 

[

 
 

]
City/State: [ ]
ABA: [  

]
Account Name: [  

]
Account #: [  

]
Attention: [  

]
 
 
 
 
 
 

Cash Management Account
 

Bank:                     Wells Fargo Bank, National Association
City/State:             San Francisco, California
ABA:                     121 000 248
Account Name: CMTG DB Finance LLC, as Master Seller, for the benefit of Deutsche 

Bank AG, New York Branch, as Buyer
Account #:
Attention:             Ingrid Schor
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EXHIBIT X

 
FORM OF JOINDER AGREEMENT

 
 

JOINDER AND MODIFICATION AGREEMENT
 
 

This JOINDER AND MODIFICATION AGREEMENT (this “Agreement”), dated 
as of , 20  by [ ] (“New Series Seller”) and CMTG DB Finance LLC, a Delaware limited 
liability company (“Master Seller”).

 

BACKGROUND
 

A. Master Seller and Deutsche Bank AG, New York Branch, a branch of a foreign 
banking institution (“Buyer”), entered into that certain Amended and Restated Master 
Repurchase Agreement, dated as of August 17, 2022 (as amended, modified and/or restated from 
time to time, the “Repurchase Agreement”), pursuant to which Master Seller, on behalf of each 
Series Seller (as defined therein) heretofore or hereafter established thereunder (Master Seller, 
together with each such Series Seller, collectively, “Seller”), agreed to sell to Buyer certain 
Eligible Loans upon the terms and subject to the conditions set forth therein (each such 
transaction, a “Transaction”). Capitalized terms used but not otherwise defined herein shall have 
the respective meanings given to such terms in the Repurchase Agreement.

 
B. Pursuant to Section 3(n) of the Repurchase Agreement, on or prior to the 

Purchase Date for any Transaction, Member is required to establish a new Series Seller to enter 
into such Transaction and Master Seller and such new Series Seller are required to execute and 
deliver a Joinder Agreement pursuant to which such new Series Seller shall be added as a party 
to the Repurchase Agreement and the other Transaction Documents.

 
C. On or prior to the date hereof, Member has established New Series Seller in 

accordance with the terms of the Master Seller LLC Agreement and applicable Delaware law for 
the purpose of entering into a Transaction with Buyer with respect to the Purchased Loan[s] 
described on Exhibit A attached hereto and New Series Seller wishes to execute and deliver this 
Agreement pursuant to which New Series Seller shall become a party to and agree to be bound as 
a Series Seller for all purposes under the Repurchase Agreement and the other Transaction 
Documents.

 
AGREEMENT

 

NOW, THEREFORE, in order to induce Buyer to enter into a Transaction with New 
Series Seller, and in consideration of the substantial benefit New Series Seller will derive from 
Buyer
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entering into such Transaction, and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, and intending to be legally bound hereby, New 
Series Seller hereby agrees as follows:

 
1. In consideration of New Series Seller becoming a Series Seller entitled to enter 

into a Transaction with Buyer under and subject to the terms and conditions of the Repurchase 
Agreement, New Series Seller hereby agrees that, effective as of the date hereof, New Series 
Seller is, and shall be deemed to be, a Series Seller under the Repurchase Agreement and each of 
the other Transaction Documents to which Seller is a party, and agrees that from the date hereof 
and so long as the Repurchase Obligations remain outstanding, New Series Seller hereby 
assumes the obligations of a Series Seller under, and New Series Seller shall perform, comply 
with and be subject to and bound by each of the terms, covenants and conditions of the 
Repurchase Agreement and each of the other Transaction Documents which are stated to apply to 
or are made by a Series Seller. Without limiting the generality of the foregoing, New Series 
Seller hereby represents and warrants that (i) each of the representations and warranties set forth 
in Section 9(b) of the Repurchase Agreement are true and correct as to New Series Seller and its 
related Purchased Loan on and as of the date hereof and (ii) New Series Seller has heretofore 
received true and correct copies of the Repurchase Agreement and each of the other Transaction 
Documents as in effect on the date hereof. Master Seller hereby confirms, on behalf of itself and 
the New Series Seller, its pledge and grant of a security interest in the Collateral.

 
2. Without limiting the foregoing, New Series Seller agrees that it is and shall be 

obligated to pay the Repurchase Price applicable to its Purchased Loan on the Repurchase Date 
therefor and perform and pay all of the other Repurchase Obligations applicable to New Series 
Seller and such Purchased Loan as if it were an original party to the Repurchase Agreement and 
agrees to execute and deliver such documents, instruments and other things as Buyer may 
reasonably request in connection with such New Series Seller’s obligations hereunder and under 
the Repurchase Agreement and the other Transaction Documents.

 
3. In furtherance of the foregoing, New Series Seller shall execute and deliver or 

cause to be executed and delivered, at any time and from time to time, such further instruments 
and documents, and shall do or cause to be done such further acts, as may be reasonably 
necessary or proper in the opinion of Buyer to carry out more effectively the provisions and 
purposes of this Agreement and the Repurchase Agreement.

 
4. Master Seller, on behalf of itself and each Series Seller that has become a party 

to the Repurchase Agreement on or prior to the date hereof, and New Series Seller acknowledge 
and agree that, except as modified hereby, the Repurchase Agreement and each of the other 
Transaction Documents remains unmodified and in full force and effect and all of the terms, 
covenants and conditions thereof are hereby ratified and confirmed in all respects.
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5. This Agreement shall be governed by and construed and enforced in 

accordance with the internal laws of the State of New York, without regard to conflicts of law 
principles.

 

[SIGNATURES ON FOLLOWING PAGES]
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IN WITNESS WHEREOF, each of New Seller and Master Seller, on behalf of itself and 

each Series Seller that has heretofore become a party to the Repurchase Agreement, has duly 
executed this Agreement and delivered the same to Buyer, as of the date and year first above 
written.

 
NEW SERIES SELLER:

 

[ ] – SERIES [ ], a series of CMTG DB FINANCE 
LLC, a Delaware limited liability company

 
 

By:  

        Name:
Title:

 
MASTER SELLER:

 

CMTG DB FINANCE LLC, a Delaware limited 
liability company, on behalf of itself and each Series 
Seller that has become a party to the Repurchase 
Agreement prior to the date hereof

 
 

By: 

        Name:
Title:
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EXHIBIT A

 

NEW SERIES SELLER/PURCHASED LOAN
 
 
 

New Series Seller:
 

 

Purchased Loan:
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EXHIBIT XI-1

[FORM OF]
 

U.S. TAX COMPLIANCE CERTIFICATE
(For Foreign Buyers That Are Not Partnerships For U.S. Federal Income Tax Purposes)

 
Reference is hereby made to the Amended and Restated Master Repurchase 

Agreement dated as of [ ] (as amended, supplemented or otherwise modified from time to time, the 
“Agreement”), by and between CMTG DB FINANCE LLC, a Delaware limited liability company 
organized in series (“Master Seller”, and together with each designated series of limited liability 
company interests and assets of the Master Seller, “Seller”) and DEUTSCHE BANK AG, NEW 
YORK BRANCH, a branch of a foreign banking institution (“Buyer”).

Pursuant to the provisions of Section 29 of the Agreement, the undersigned hereby 
certifies that (i) it is the sole record and beneficial owner of the payment(s) in respect of which it is 
providing this certificate, (ii) it is not a bank within the meaning of Section 881(c)(3)(A) of the Code,
(iii) it is not a ten percent shareholder of Seller within the meaning of Section 871(h)(3)(B) of the 
Code and (iv) it is not a controlled foreign corporation related to Seller as described in Section 881(c)
(3)(C) of the Code.

The undersigned has furnished Seller with a certificate of its non-U.S. Person status 
on IRS Form W-8BEN or W-8BEN-E. By executing this certificate, the undersigned agrees that (1) 
if the information provided on this certificate changes, the undersigned shall promptly so inform 
Seller, and (2) the undersigned shall have at all times furnished Seller with a properly completed and 
currently effective certificate in either the calendar year in which each payment is to be made to the 
undersigned, or in either of the two calendar years preceding such payments.

 

 
Unless otherwise defined herein, terms defined in the Agreement and used herein 

shall have the meanings given to them in the Agreement.
 
 
 

[NAME OF BUYER]
 

By:  
        Name:

Title:
Date:    , 20[ ]

 
 
 
 
 

Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit XI-1-1
 
 



 
EXHIBIT XI-2

 
[FORM OF]

 
U.S. TAX COMPLIANCE CERTIFICATE

(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes)
 

Reference is hereby made to the Master Repurchase Agreement dated as of [ ] (as 
amended, supplemented or otherwise modified from time to time, the “Agreement”), by and between 
CMTG DB FINANCE LLC, a Delaware limited liability company organized in series (“Master 
Seller”, and together with each designated series of limited liability company interests and assets of 
the Master Seller, “Seller”) and DEUTSCHE BANK AG, NEW YORK BRANCH, a branch of a 
foreign banking institution (“Buyer”).

Pursuant to the provisions of Section 29 of the Agreement, the undersigned hereby 
certifies that (i) it is the sole record and beneficial owner of the participation in respect of which it is 
providing this certificate, (ii) it is not a bank within the meaning of Section 881(c)(3)(A) of the Code,
(iii) it is not a ten percent shareholder of Seller within the meaning of Section 871(h)(3)(B) of the 
Code, and (iv) it is not a controlled foreign corporation related to Seller as described in Section 
881(c)(3)(C) of the Code.

The undersigned has furnished its participating Seller with a certificate of its non-
U.S. Person status on IRS Form W-8BEN or W-8BEN-E. By executing this certificate, the 
undersigned agrees that (1) if the information provided on this certificate changes, the undersigned 
shall promptly so inform such Seller in writing, and (2) the undersigned shall have at all times 
furnished such Seller with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two 
calendar years preceding such payments.

 
 

Unless otherwise defined herein, terms defined in the Agreement and used herein 
shall have the meanings given to them in the Agreement.

 
 
 
 

[NAME OF PARTICIPANT]
 

By:  
        Name:

Title:
Date:    , 20[ ]

 
Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit XI-2-1
 
 



 
EXHIBIT XI-3

 
[FORM OF]

 
U.S. TAX COMPLIANCE CERTIFICATE

(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes)
Reference is hereby made to the Master Repurchase Agreement dated as of [ ] (as 

amended, supplemented or otherwise modified from time to time, the “Agreement”), by and between 
CMTG DB FINANCE LLC, a Delaware limited liability company organized in series (“Master 
Seller”, and together with each designated series of limited liability company interests and assets of 
the Master Seller, “Seller”) and DEUTSCHE BANK AG, NEW YORK BRANCH, a branch of a 
foreign banking institution (“Buyer”).

Pursuant to the provisions of Section 29 of the Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such 
participation, (iii) with respect such participation, neither the undersigned nor any of its direct or 
indirect partners/members is a bank extending credit pursuant to a loan agreement entered into in the 
ordinary course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) 
none of its direct or indirect partners/members is a ten percent shareholder of Seller within the 
meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members 
is a controlled foreign corporation related to Seller as described in Section 881(c)(3)(C) of the Code.

The undersigned has furnished its participating Seller with IRS Form W-8IMY 
accompanied by one of the following forms from each of its partners/members that is claiming the 
portfolio interest exemption: (i) an IRS Form W-8BEN or W-8BEN-E or (ii) an IRS Form W-8IMY 
accompanied by an IRS Form W-8BEN or W-8BEN-E from each of such partner’s/member’s 
beneficial owners that is claiming the portfolio interest exemption. By executing this certificate, the 
undersigned agrees that (1) if the information provided on this certificate changes, the undersigned 
shall promptly so inform such Seller and (2) the undersigned shall have at all times furnished such 
Seller with a properly completed and currently effective certificate in either the calendar year in 
which each payment is to be made to the undersigned, or in either of the two calendar years 
preceding such payments.

 

 
Unless otherwise defined herein, terms defined in the Agreement and used herein 

shall have the meanings given to them in the Agreement.
 

[NAME OF PARTICIPANT]
 

By:  
      Name:

 
Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit XI-3-1
 
 



 
Title:

Date:    , 20[ ]
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit XI-3-2
 
 



 
EXHIBIT XI-4

 
[FORM OF]

U.S. TAX COMPLIANCE CERTIFICATE
(For Foreign Buyers That Are Partnerships For U.S. Federal Income Tax Purposes)

Reference is hereby made to the Master Repurchase Agreement dated as of [ ] (as 
amended, supplemented or otherwise modified from time to time, the “Agreement”), by and between 
CMTG DB FINANCE LLC, a Delaware limited liability company organized in series (“Master 
Seller”, and together with each designated series of limited liability company interests and assets of 
the Master Seller, “Seller”) and DEUTSCHE BANK AG, NEW YORK BRANCH, a branch of a 
foreign banking institution (“Buyer”).

Pursuant to the provisions of Section 29 of the Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the payment(s) in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such 
payment(s),
(iii) with respect to the extension of credit pursuant to this Agreement, neither the undersigned nor 
any of its direct or indirect partners/members is a bank extending credit pursuant to a loan agreement 
entered into in the ordinary course of its trade or business within the meaning of Section 881(c)(3)(A) 
of the Code, (iv) none of its direct or indirect partners/members is a ten percent shareholder of Seller 
within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a controlled foreign corporation related to Seller as described in Section 881(c)
(3)(C) of the Code.

The undersigned has furnished Seller with IRS Form W-8IMY accompanied by one 
of the following forms from each of its partners/members that is claiming the portfolio interest 
exemption: (i) an IRS Form W-8BEN or W-8BEN-E or (ii) an IRS Form W-8IMY accompanied by 
an IRS Form W-8BEN or W-8BEN-E from each of such partner’s/member’s beneficial owners that 
is claiming the portfolio interest exemption. By executing this certificate, the undersigned agrees 
that (1) if the information provided on this certificate changes, the undersigned shall promptly so 
inform Seller, and (2) the undersigned shall have at all times furnished Seller with a properly 
completed and currently effective certificate in either the calendar year in which each payment is to 
be made to the undersigned, or in either of the two calendar years preceding such payments.

 
 

Unless otherwise defined herein, terms defined in the Agreement and used herein 
shall have the meanings given to them in the Agreement.

 

[NAME OF BUYER]
 

By:  Name:
 

Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit XI-4-1
 

 
 



 
Title:

Date:    , 20[ ]
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Master Repurchase Agreement 
[Mack Real Estate Group]

Exhibit XI-4-2
 
 



 
Exhibit 31.1 

CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER 
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002 

 
I, Richard J. Mack, certify that:
 

1. I have reviewed this Quarterly Report on Form 10-Q of Claros Mortgage Trust, Inc. for the quarter 
ended March 31, 2023;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to 
state a material fact necessary to make the statements made, in light of the circumstances under which 
such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this 
report, fairly present in all material respects the financial condition, results of operations and cash flows 
of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure 
controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the registrant 
and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and 
procedures to be designed under our supervision, to ensure that material information relating to 
the registrant, including its consolidated subsidiaries, is made known to us by others within 
those entities, particularly during the period in which this report is being prepared;

(b) [Paragraph intentionally omitted pursuant to Exchange Act Rules 13a-14(a) and 15d-15(a)];
(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented 

in this report our conclusions about the effectiveness of the disclosure controls and procedures, 
as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting 
that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal 
quarter in the case of an annual report) that has materially affected, or is reasonably likely to 
materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of 
internal control over financial reporting, to the registrant’s auditors and the audit committee of the 
registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal 
control over financial reporting which are reasonably likely to adversely affect the registrant’s 
ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a 
significant role in the registrant’s internal control over financial reporting.

 
Date: May 2, 2023   /s/ Richard J. Mack
 

 

Richard J. Mack
Chief Executive Officer and Chairman
(Principal Executive Officer)

 
 



 
Exhibit 31.2 

CERTIFICATION OF PRINCIPAL FINANCIAL OFFICER 
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002 

 
I, Jai Agarwal, certify that:
 

1. I have reviewed this Quarterly Report on Form 10-Q of Claros Mortgage Trust, Inc. for the quarter 
ended March 31, 2023;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to 
state a material fact necessary to make the statements made, in light of the circumstances under which 
such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this 
report, fairly present in all material respects the financial condition, results of operations and cash flows 
of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure 
controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the registrant 
and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and 
procedures to be designed under our supervision, to ensure that material information relating to 
the registrant, including its consolidated subsidiaries, is made known to us by others within 
those entities, particularly during the period in which this report is being prepared;

(b) [Paragraph intentionally omitted pursuant to Exchange Act Rules 13a-14(a) and 15d-15(a)];
(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented 

in this report our conclusions about the effectiveness of the disclosure controls and procedures, 
as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting 
that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal 
quarter in the case of an annual report) that has materially affected, or is reasonably likely to 
materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of 
internal control over financial reporting, to the registrant’s auditors and the audit committee of the 
registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal 
control over financial reporting which are reasonably likely to adversely affect the registrant’s 
ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a 
significant role in the registrant’s internal control over financial reporting.

 
Date: May 2, 2023   /s/ Jai Agarwal
 

 

Jai Agarwal
Chief Financial Officer
(Principal Financial and Accounting Officer)

 
 



 
Exhibit 32.1 

CERTIFICATION 
PURSUANT TO 18 U.S.C. SECTION 1350, AS ADOPTED PURSUANT TO 

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002 
 

The following certification is being furnished solely to accompany the Quarterly Report on Form 
10-Q of Claros Mortgage Trust, Inc. for the quarter ended March 31, 2023, pursuant to 18 U.S.C. § 1350 and in 
accordance with SEC Release No. 33-8238. This certification shall not be deemed “filed” for purposes of Section 
18 of the Securities Exchange Act of 1934, as amended, nor shall it be incorporated by reference in any filing of 
Claros Mortgage Trust, Inc. under the Securities Act of 1933, as amended, whether made before or after the date 
hereof, regardless of any general incorporation language in such filing.

 
Certification of Principal Executive Officer 

I, Richard J. Mack, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 
of the Sarbanes-Oxley Act of 2002, that the Quarterly Report on Form 10-Q of Claros Mortgage Trust, Inc. for 
the quarter ended March 31, 2023, fully complies with the requirements of Section 13(a) or 15(d), as applicable, 
of the Securities Exchange Act of 1934, as amended, and that the information contained in such report fairly 
presents, in all material respects, the financial condition and results of operations of Claros Mortgage Trust, Inc.

 
Date: May 2, 2023   /s/ Richard J. Mack
 

 

Richard J. Mack
Chief Executive Officer and Chairman
(Principal Executive Officer)

 
A signed original of this written statement required by Section 906 has been provided to Claros 

Mortgage Trust, Inc. and will be retained by Claros Mortgage Trust, Inc. and furnished to the Securities and 
Exchange Commission or its staff upon request.

 



 
Exhibit 32.2 

CERTIFICATION 
PURSUANT TO 18 U.S.C. SECTION 1350, AS ADOPTED PURSUANT TO 

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002 
 

The following certification is being furnished solely to accompany the Quarterly Report on Form 
10-Q of Claros Mortgage Trust, Inc. for the quarter ended March 31, 2023, pursuant to 18 U.S.C. § 1350 and in 
accordance with SEC Release No. 33-8238. This certification shall not be deemed “filed” for purposes of Section 
18 of the Securities Exchange Act of 1934, as amended, nor shall it be incorporated by reference in any filing of 
Claros Mortgage Trust, Inc. under the Securities Act of 1933, as amended, whether made before or after the date 
hereof, regardless of any general incorporation language in such filing.

 
Certification of Principal Financial Officer 

I, Jai Agarwal, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of 
the Sarbanes-Oxley Act of 2002, that the Quarterly Report on Form 10-Q of Claros Mortgage Trust, Inc. for the 
quarter ended March 31, 2023, fully complies with the requirements of Section 13(a) or 15(d), as applicable, of 
the Securities Exchange Act of 1934, as amended, and that the information contained in such report fairly 
presents, in all material respects, the financial condition and results of operations of Claros Mortgage Trust, Inc.

 
Date: May 2, 2023   /s/ Jai Agarwal
 

 

Jai Agarwal
Chief Financial Officer 
(Principal Financial and Accounting Officer)

 
A signed original of this written statement required by Section 906 has been provided to Claros 

Mortgage Trust, Inc. and will be retained by Claros Mortgage Trust, Inc. and furnished to the Securities and 
Exchange Commission or its staff upon request.

 


